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PEEFACE. 



The subject of warranties and representations 
on the sale of personal chattels^ is so in- 
timately connected with numerous mercantile 
transactions^ and is one which so frequently 
gives rise to litigation^ that^ notwithstanding it 
is incidentally considered in many of our text 
books in connection with the law of contracts^ 
it has been thought that a concise treatise upon 
this branch alone of the law^ would be a useful 
addition to our legal literature. 

Acting upon this idea^ the author has com- 
piled the following pages ; and in doing so^ he 
has been anxious to quote^ as far as convenient^ 
the exact language used by the learned judges 
in their judgments : conceivings that upon a 
section of the law such as this^ which owes its 
vitality so much to judicial decisions, no more 
satisfactory course could be adopted than that 
of citing the actual words as employed in such 
decisions. 



IV PBEFACE. 

It is to be boped that this explanation will 
folly account for^ and justify the frequent in- 
troduction of somewhat lengthy extracts from 
the judgments of the courts^ and that the 
extracts themselves will in many cases^ from 
their very copiousness^ be founds in practice^ 
adequate substitutes for the entire reports them- 
selves. 

1, Oloistefs, TempUy March, 1874. 
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AKD 



REPRESENTATIONS 



ON THB 



SALE OF PERSONAL CHATTELS, 



On the sale of personal chattels it most fre- 
quently occurs that the bargain is founded either 
upon some warranty expressed or implied by the 
vendor, of their condition, quality, or suitability 
for the purpose for which it is known to him 
they are intended ; or upon some representation 
which, though not amounting to a warranty, is 
nevertheless made by him for the purpose 
of influencing the purchaser. If the sale 
has been concluded upon the footing of a 
loarra/nty, and the chattel turns out not to be 
in accordance with it, the vendor will be re- 
sponsible, notwithstanding he has acted in perfect 
good faith, and was in total ignorance of the 

B 
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defect which the warranty was intended to 
provide against. If^ however^ the sale has taken 
place without any such warranty, but is founded 
nevertheless upon a representation on the part 
of the vendor, no liability wiU attach to him in 
the event of the chattel proving to be other- 
wise than represented, unless it can be shown 
that such representation was made by him with 
the knowledge that it was false, and with an 
intention to deceive. 



AND BBPBESENTATIONS. 



CHAPTER I. 

OF EXPRESS WARRANTIES. 

The best definifcion of. a warranty is that given 
by Lord Abinqbr, in Chanter v. Hopkins (4 Mee. 
& Wei. 404), '^A warranty is an express or 
implied statement of something which the party 
undertakes shall form part of a contract, and 
though part of the contract, yet collateral to the 
express object of it:^^ (Per Martin, B., in 
Stticley V. Bailey, 1 Hur. & Nor. 415 ; 81 L. J. 
Ex. 480.) 

No particular form of words necessary to con- 
stitute an eoDpress warranty, — ^^ It is undoubtedly 
true,'^ said Cockburn, C. J., in Walh&r v. Milner 
(4 Pos. & Fin. 761), ^^ that there may be a war- 
ranty without the use of the word 'warrant,^ 
but then there must be words used tantamount 
to it, and such as men of business would 
recognise as importing a warranty.^' 

In Pasley v. Freeman (3 T. R. 57 ; 2 Smith's 
Lea.Cas. 71), Bullbr, J., said, *^It was rightly held 
by Holt, C.J., and has been uniformly adopted 
ever since, that an affirmation at the time of the 
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sale is a warranty provided it appear in evidence 
to have been so intended;^' and in Wood v. 
Smith (4 Car. & Pay. 44), Bailey, J., observed, 
^^The general rule is, that whatever a person 
represents at the time of a sale is a warranty/' 

In Salmon v. Ward (2 Car. & Pay. 211), 
which was an action upon a warranty of a horse, it 
appeared that there was no direct evidence of 
anything that passed at the time when the 
contract was made, but some letters were put in, 
one of which, written by the plaintiff, contained 
these words : '^ You will remember that you 
represented the horse to me as a five-year-old,'^ 
&c., and one from the defendant in answer, 
which stated, inter alia^ ''The horse is as I 
represented it.'' Best, C.J., said^ "The ques- 
tion is whether I and the jury can collect that a 
warranty took place. I quite agree that there is 
a difference between a warranty and a repre- 
sentation, because a representation must be 
known to be wrong. No particular words are 
necessary to constitute a warranty. If it were 
so, there would be more tricks in horse causes 
than there are at present. If a man says, ' this 
horse is sound,' that is a warranty. The plain- 
tiff, in his letter, says, 'You remember you 
represented the horse to me as a five-year-old.' 
Now, if the jury find that this occurred at the 
time of the sale, and without any qualification, 
then I am of opinion that it is a warranty. If 
it occurred before, or if it was qualified, then it 
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must be taken to be a representation and not a 
warranty/' 

Even where a vendor of a horse npon a 
contract of sale said, '' I believe the mare to be 
sound, but I will not warrant her,'' it was held 
that he was Uable upon this as a warranty of 
soundness, upon its being proved that the mare 
was unsound to his knowledge, although an 
action of tort for the deceit may have been 
brought; {Woody, Smith, 5 Man. & Ry. 124; 
4 Car. & Pay. 45.) Also in Cave v. Colemcm 
(3 Man. & Ry. 2), where the representation was, 
''You may depend upon it that the horse is 
perfectly quiet, and free from vice," which was 
held to constitute a warranty. 

So, also, as was said by Maulb, J., in Keates 
V. Earl Gadogan (10 Com. B, 596), " If a horse 
dealer contracts to sell a gentleman a horse fit to 
carry him, and he sells him one which he knows 
to be unfit for the purpose, he does not perform 
his contract. But if a man buys a horse gene- 
rally, the seller will not be responsible, although 
knowing that his customer wanted the horse for 
his own riding, he sells him one which will not 
carry him." 

The position that no particular form of words 
is necessary to constitute a warranty was well 
illustrated in the case of Jones v. Bright (5 Bing. 
533). There the plaintiff had purchased from the 
defendant, the manufacturer, copper for sheathing 
a ship. The defendant, who knew the object for 
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which the copper was wanted said, ''I will 
supply you well.'' The copper, in consequence 
of some intrinsic defect, the cause of which was 
not proved, lasted only four months, instead of 
four years, the average duration of such an 
article. Upon an action brought upon the war- 
ranty, it was held that the plaintiff was entitled 
to recover. In giving judgment. Best, C.J., 
said, '' This is an action against the defendants to 
recover damages for the insufficiency of certain 
copper which they furnished for a particular 
purpose. It has been asserted that the invoice 
is the only evidence of such a contract, and the 
defendants ought not to be bound by a loose 
conversation at the time of sale. An invoice, 
however, is frequently not sent till long after the 
contract is completed, and is altogether unlike a 
broker's note, which does contain the contract 
between the parties ; but if we look at the invoice 
above, we see in the present case that the copper 
was expressly for the ship Isabella. However, I 
do not narrow my judgment to that, but think, 
on the authority of Kain v. Old (2 B. & C. 634), 
that ^ where the whole matter passes in parol, all 
that passes may sometimes be taken together as 
forming parcel of the contract, though not 
always, because matter talked of at the com- 
mencement of a bargain may be excluded by the 
language used at its termination.' In that 
doctrine I entirely concur. Whatever, then, was 
not previously discussion, but formed part of the 
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contract^ may be taken into consideration. In a 
contract of this kind^ it is not necessary that the 
seller should say, ^I warrant/ it is enough if 
he says that the article he sells is fit for a par- 
ticular purpose. Here, Fisher, a mutual ac- 
quaintance of the parties introduced them to 
each other ; he said, ' Mr. Jones is in want of 
copper for sheathing a vessel/ and one of the 
defendants answered, ' We will supply him well.^ 
As there was no subsequent communication, that 
constituted a contract, and amounted to a war- 
ranty. But I wish to put this case on a sound 
principle. If a man sells an article, he thereby 
warrants that it is merchantable — that it is fit 
for some purpose. This was established in Laing 
V. Fidgeon (6 Taunt. 107). If he sells it for a par- 
ticular purpose, he thereby warrants it fit for 
that purpose, and no case has decided otherwise, 
although there are doubtless some dicta to the 
contrary. Eeference has been made to cases of 
warranties of horses, but there is a great dif- 
ference between contracts for horses, and a war- 
ranty of a manufactured article. No prudence 
can guard against latent defects in a horse ; but 
by providing proper materials, a merchant may 
guard against defects in manufactured articles, 
as he who manufactures copper may by due care 
prevent the introduction of too much oxygen; 
and this distinction explains the case of Bluett v. 
Oshorn (1 Stark. 108), in which Lord Ellen- 
borough, C.J., held that the defendant, who had 
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sold a bowsprit^ was not responsible for a failure 
arising out of a latent defect in the timber. The 
decisions, however, toucliing the sale of horses, 
tarn on the same principle. If a m£ln sells a 
horse generally, he warrants no more than that 
it is a horse; the buyer puts no question, and 
perhaps gets the animal cheaper. But if he asks 
for a carriage horse, or a horse to carry a female, 
or a timid and infirm rider, he who knows the 
qualities of the animal and sells, undertakes, on 
every principle of honesty, that it is fit for the 
purpose indicated. The selling, upon a demand 
for a horse with peculiar qualities, is an aflSxma- 
tion that he possesses those qualities. So, it has 
been decided, if beer be sold to be consumed at 
Gibraltar, the sale is an affirmation that it is fit 
to go so far. Whether or not an article has been 
sold for a particular purpose is indeed a question 
of fact; but if sold for such purpose, the sale is 

an undertaking that it is fit Here there 

has been, in my opinion, an express warranty. 
.... The law then resolves itself into this : — 
that if a man sells generally, he undertakes that 
the article sold is fit for some purpose ; if he sells 
it for a particular purpose, he undertakes that it 
shall be fit for that particular purpose :'' (See 
also Cave v. Golema/n, 3 Man. & Ry. 2.) 

In Percival v. Oldacre (18 Com. B., N.S. 398), 
the plaintiff went to Banks^s commission-stables 
in Grajr's Inn-road, and there saw some horses 
which belonged to the defendant, and among 
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them a grey horse. He shortly afterwards met 
the defendant at Tattersall^s^ and said to him^ 
" I have been to Banks's^ and have seen a grey 
horse there ;y upon which the defendant replied, 
^' He is a good harness-horse ; he belonged to 
Baron Bothschild^ who sold him becaase he could 
not match him/' The plaintiflF again went to 
Banks's, and had the horse put into a break and 
tried, and ultimately he bought him for 65Z., 
which was 151, less than the defendant had given 
for him. It was true that the horse had belonged 
to Baron Bothschild, and no fraud was imputed 
to the defendant, but the animal turned out to 
to be a kicker. The conversation at Tattersall's 
was relied on by the plaintiff as a warranty that 
the horse was quiet in harness. The jury haying 
returned a verdict for the plaintiff, the Court was 
moved for a rule to enter a verdict for the defen- 
dant, on the ground that the conversation at 
Tattersall's, before there was any negotiation for 
a sale of the horse, did not amount to anything 
like a warranty. The Court, however, were of 
opinion that there was evidence to go to the jury, 
and that they were justified in finding as they 
did, that the representation made by the defen- 
dant at Tattersall's was part of the contract. 

As to warranties before ami after sale. — ^A 
warranty given after the sale of a chattel cannot 
be made the ground of action : {Roscorla v. Thomas, 
3 Q. B. 234) ; but if made before the actual sale 

B 3 
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as in the case {supra) of Percival v. Oldacre (18 
Com. B,, N.S. 398), it may be, though, if* the 
vendor, prior to the purchase, make a representa- 
tion amounting to a warranty, which representa- 
tion is at the time of sale repudiated, or is fairly 
to be considered as at an end by what then takes 
place, it cannot be relied upon by the purchaser 
of the chattel. In Hopkins v. Tanqueray (23 
L. J., C.P. 162 ; 15 Com. B. 130), it appeared 
that the defendant sent a horse named ^^ Cali- 
fornia '^ to Tattersall^s stables, and it was adver- 
tised to be sold by auction on Monday the 30th of 
May. On Sunday, the 29th of May, the defen- 
dant went into the stable and found the plaintiff, 
with whom he was well acquainted, on his knees 
in the stable examining the horse's legs, upon 
which the (Jefendant said, ^^You have nothing 
to look for ; I assure you he is perfectly sound 
in every respect.^' To this the plaintiff replied, 
"If you say so, 1 am satisfied;" aud he desisted 
from his examination. On the next day the 
horse was put up for sale by public auction with- 
out a warranty, and the plaintiff purchased him 
for 280 guineas, having, as he stated, " made up 
his mind on the 29th of May to buy the horse, 
relying upon the defendant's positive assurance 
that he was sound.'' The horse subsequently 
turned out unsound, and the plaintiff resold 
him for 144 guineas, and brought his action 
to recover the difference. The jury having 
found for the plaintiff, a rule nisi was after- 
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wards obtained to enter a nonsuit on the 
ground that there was no evidence upon which 
the jury could infer a warranty. This rule was 
afterwards made absolute. In his judgment^ 
Jebyis^ C.J., said, '^No doubt in order to con- 
stitute a warranty, it is not necessary that the 
word ^promise' or 'warrant' should be made 
use of i9 the bargain, as was held in OaA)e v. 
Ooleman (3 Man. & By. 2). So also it is not 
necessary that the representation should be simul- 
taneous with the conclusion of the bargain, but 
only that it should be made during the nego- 
tiation in the course of dealing. It is contended 
here that what was said by the defendant as 
to the soundness of the horse on the Sunday, 
amounted to a warranty, aud that the fact of 
the subsequent sale being by auction is unim- 
portant, and for that Bartlett v. Purnell (4 Ad. 
& Ell. 792) is cited. That case, however, when 
examined, does not support any such propo- 
sition Whether, affirming what was said in 

this case to have amounted to a warranty, such 
warranty would under the circumstances have 
been binding between the parties, I do not 
propose to consider, because I am clearly of 
opinion that what was said before the sale 
amounted to a representation only, and not to a 
warranty/^ &c. So, too, Maule, J., says, ^^ This 
rule must be made absolute to enter a nonsuit, if 
there was no evidence of a warranty to go to the 
jury. That no warranty was given at the time 
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of the sale is quite clear, for where nothing is 
said by the auctioneer as to warranty, the horse 
is considered as not warranted. But it is said, 
that as between the plaintiff and defendant, 
though not as between the defendant and the 
public in general, a warranty may be imported of 
which there was evidence for the jury, and that 
what took place on the Sunday is that evidence. 
On the Sunday the plaintiff and the defendant 
are both at Tattersall's, and the plaintiff kneels 
down to examine the horse, on which the de- 
fendant says, " You have nothing to look for, I 
assure you, he is perfectly sound.^' The plaintiff 
replies to this, ^^If you say so, I am perfectly 
satisfied.^' Now as the plaintiff and defendant 
were not then making a bargain for the sale of 
the horse, in my opinion there was nothing from 
which the jury could infer that they intended 
that the defendant should be liable if the horse 
was not sound. .... There is nothing to show 
that the defendant intended to bear the loss in 
the event of the plaintiff incurring any by his 
bargain. Both of them knew that the horse was 
to be sold next day, not by private contract, but 
by public auction, and that is a very strong 
reason for concluding that the defendant did not 
intend what he said to be imported as a warranty 
into the transaction, but that he merely meant to 
make a representation as to his belief regarding 
the horse's soundness. He is not bound by that, 
unless he meant it fraudulently, and that is not 
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imputed. For these reasons I think that there 
was no evidence to leave to the jury that the 
horse was sold with a warranty/' In the same 
case, Ceesswell, 3., observes, ^' The question is, 
was there evidence to go to the jury that the 
horse was sold with a warranty ? The contract 
of sale took place on the Monday ; and clearly, so 
far as the public were concerned, that was a 
contract without a warranty. Then, was it in- 
tended, by the conversation between the plaintiff 
and the defendant on the previous day, that the 
terms should be altered on which the horse was 
to be offered to the plaintiff from those on which 
he was offered fco the rest of the public ? What 
passed in the stable on the Sunday undoubtedly 
amounted to a representation tiiat the horse was 
sound; and if it had been made pending a 
contract between the jparties for the sale of the 
horse, it would have amounted to a warranty. 
But the plaintiff and the defendant were not at 
that time making a contract, and both well knew 
that the contract was to be made next day ; and 
the defendant did not intend, nor did the plaintiff 
understand him as intending, to alter the contract 
which was to be made next day:'' (See also 
Camac v. Warriner, 1 Com, B. 356.) 

Construction and interpretation of express wa/r- 
ranties. — The words used should be interpreted 
according to their ordinary sense and meaning ; 
and if it is intended to estabhsh that they have 
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a diflferent acceptation from their ordinary sense, 
this should he proved by clear, distinct, and 
irresistible evidence : {Garter v. Crick, 4 Hur. & 
Nor. 412; 28 L. J., Ex. 238, per Pollock, C. B.) 

Parol evidence not admissible to vary the 
express 'words.^^The rule upon the subject of not 
admitting parol evidence to vary a written 
contract is well stated by Maulk, J., in Jlor- 
nor V. Groves (15 Com. B. 667) : ^^The rule is,'' 
he says, "that where a contract, though com- 
pletely entered into by parol is afterwards 
reduced into writing, we must look at that, 
and at that alone, even though part of the terms 
previously agreed upon are not inserted in 
the written contract. It is by the written con- 
tract alone — subject, of course, to be interpreted 
by the usages of trade, as in Syers v. Jonas (2 
Exch. Ill) — that the parties are bound.^' Prom 
the facts of the case, it appeared that the plaintiff 
was a baker and the defendant a flour factor ; 
that on the 16th of January, 1854, the plaintiff 
met one Howard, an agent of the defendant, at 
the shop of one Mackness, who also carried on the 
business of baker, when Howard offered to sell 
the plaintiff some flour, which he represented to 
be of the same quality as some that he had recently 
sold to Mackness, and which had given satisfac- 
tion. No bargain was then made, but in the 
evening Howard called upon the plaintiff, and 
renewed his offer, repeating the representation 



! 
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as to the quality of the flour which he had made 
in the morning. The plaintiff thereupon agreed 
to buy twenty-five sacks at 685. per sack^ and on 
the morning of the 17th, the plaintiff received 
from the defendant the following contract note : 

January 16th, 1854. 

Mark Lane, 47 Stand. 

Sold Mr. W. Hamor per Mr. Howard twenty-five sacks, 

whites X S, at 68s. per sack net. 

J. T. Groves. 

The flour was delivered on the 18th of January, 
and paid for. The plaintiff used half a sack of it, 
and, finding it not to be what Howard repre- 
sented, he called upoii the defendant to complain, 
when the defendant admitted it was not the 
same mark as the flour sold to Mackness, and 
stated that he had not authorised Howard so to 
represent, that particular parcel having been all 
disposed of. At the trial, Mackness, who was 
called as a witness, stated that the flour in ques- 
tion was not so good by 5^. a sack as that which 
he had bought of Howard; and that the flour 
supplied to him was described as X S S, which 
he understood to mean ^^ extra super superfine,'^ 
whereas X S denoted a lower quality, ^^ extra 
superfine.^' The jury found that Howard at the 
time warranted the flour to be equal to Mack- 
ness's, and that he had authority to do so, 
whereupon a verdict was entered for the plaintiff, 
with leave to the defendant to move for a rule 
to enter a non-suit, which rule was afterwards 
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made absolate apon the groand that the contract 
between the parties having been reduced into 
writing, evidence of a warranty such as that 
suggested was not admissible : (See also Tates 
V. Pym, 6 Taunt. ,445 ; Stuckley v. Bailey, 1 
Hurl. & Colt. 405 ; 31 L. J., Ex. 483 ; Qihhm v. 
Young, 8 Taunt. 254.) 

It has been well said that it is in vain to 
reduce a contract to writing if you may after- 
wards refer to all that has been passed by parol. 
Per Heath, J., in Pickering v. Dowson (4 Taunt. 
783) ; and in the same case Chambbe, J., observed 
that ^^ where there is a written agreement, and 
no difficulty as to the meaning, it is dangerous 
to depart from it without evidence of fraud; 
and in Kain v. Old (2 B. & C. 634), Abbott, C. J., 
said, ^' where the whole matter passes in parol, 
all that passes may sometimes be taken together 
as forming parcel of the contract, though 
not always, because matter talked of at the 
commencement of a bargain may be excluded 
by the language used at its termination. But 
if the contract be in the end reduced into writ- 
ing, nothing which is not found in the writing 
can be considered as a part of the contract \" 
(See also Gardiner v. Oray, 4 Camp. 144, per 
Lord Ellenborough, C.J.) 

If, however; there are certain fixed and pub- 
lished rules with reference to any warranty, 
which a purchaser must be taken to be acquainted 
with, he will be bound by such rules, although 
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they are not incorporated in the contract. Thus, 
in By water v. Richardson (1 Ad. & Ell. 508), in 
an action upon a yrarranty of soundness of a 
horse, it appeared upon the trial that the horse 
was sold by the plaintiff to the defendant with 
a written warranty of soandness at a horse re. 
pository. The unsoundness was admitted but 
the defendant relied upon the following rule or 
condition of sale, which was painted on a 
board fixed to the wall of the repository : " A 
warranty of soundness when given at this 
repository will remain in force until twelve 
o^clock at noon, on the day next after the day 
of sale when it will become complete, and the 
responsibility of the seller will terminate, unless 
in the meantime a notice to the contrary accom- 
panied by a certificate of a veterinary surgeon 
be delivered at the office of Robert Lucas, in 
Great Charlotte-street , such certificate to set forth 
the cause, nature, or description of any alleged 
unsoundness. In this case, the seller to have 
the option of procuring the certificate of a second 
veterinary surgeon (which he shall be bound to 
do within twenty-four hours after the delivery of 
the purchaser's notice and certificate of unsound- 
ness above-mentioned, or the sale to be void), 
whose opinion, if it should coincide with the 
first shall be definitive ; but if the opinions 
should difier, the two veterinary surgeons shall 
forthwith call in a third whose certificate shall 
be final and binding upon both parties, the party 
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in the wrong to pay all expenses/' It did not 
appear that any particular reference was made to 
this rule at the time of sale. In giving jjidg- 
ment Lord Denman, C. J., said, " I think that 
there can be no doubt that the plaintiff in this 
case was aware of the rules of the repository i 
and if so, it is the same as if the seller had told 
him by word of mouth that he would warrant 
the horse against such defects only as might be 
pointed, out within twenty-four hours. He had 
a right to give such a limited warranty, and the 
plaintiff only was to blame if he did not avail 
himself of the time given to discover and object 
to the unsoundness. '' 

So also in Mesnard v. Aldridge (3 Esp, 271) 
a horse was sold by the defendant at his reposi- 
tory and warranted sound. The sale took place 
on a Wednesday, and at the time of sale the 
auctioneer announced that the conditions of sale 
were as usual. These conditions were proved to 
be contained in a printed paper posted up under 
the auctioneer's box ; and by one of them, all 
horses purchased there in case of any unsound- 
ness discovered, are required to be returned 
before the evening of the second day of sale. 
The horse was not returned until the Saturday, 
and then the plaintiff was informed that it was 
too late, as he ought pursuant to the conditions of 
sale to have been returned on the evening of the 
Friday. Lord Kenyon, C.J., after expressing 
his opinion that the particulars were sufficiently 
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published, so as to give adequate notice of the 
terms under which the horse was to be sold, said, 
^'when parties enter into a special agreement 
they must adhere to the terms of it. Here there 
is a condition that the party purchasing must 
return the horse within two days, which he has 
not done. I therefore think the plaintiff must 
be nonsuited :'' (See Smart v. Hyde, 8 Mee. & 
Wei. 723.) 

It may here be observed that where upon a 
contract of sale the law implies a warranty, such 
warranty may be the ground of action, although 
there be a written agreement which contains no 
reference to a warranty : (See Shepherd v. Pyhus, 
4 Scott N. R. 446, and Mody v. Ghregson, L. Rep. 
4 Ex. 49, post.) 

Oonstruction to be in accordance with the in- 
tention of the pa/rties. — ^A warranty should be 
construed, according to the ordinary sense and 
meaning of the words used, and should not be 
interpreted as including anything not specifically 
mentioned or obviously intended by the parties. 
In Budd V. Fairmaner (8 Bing. 48), the warranty 
was contained in the receipt for the price, and 
was in these words, " Received of Mr. Budd, 101. 
for a grey four-year-old colt, warranted sound in 
every respect.^' Upon an action brought upon 
this warranty, upon the ground that the horse 
was under the age of four years, Tindall, C.J., 
in his judgment, said, '^ In this case a written 
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mstrument was produced by the plaintiff to 
show the nature of the contract between him and 
the defendant, and we are to interpret that instru- 
ment like all others, according to the intention 
of the parties; The instrument appears to be a 
receipt for lOZ., for a grey four-year-old colt, war* 
ranted sound/' I should say that upon the face 
of this instrument the intention of the parties 
was to. confine the warranty to soundness, and 
that the preceding statement was matter of 
description only, and the difference is most 
essential. Whatever a party warrants he is 
bound to make good to the extent of the war- 
ranty, whether the quality warranted be material 
or not ; it is only necessary for the buyer to show 
that the article is not according to the warranty. 
Whereas if an article be sold by description 
merely, and the buyer afterwards discovers a 
latent defect, he must go further, allege the 
scienter, and show that the description was false 
within the knowledge of the seller. And where 
there is an express warranty as to any single 
point, the law does not beyond that raise an 
implied warranty that the commodity sold shall 

be merchantable A party who makes a 

simple representation stands therefore in a very 
different situation from a party who gives a 
warranty. And if so, how can I say that this 
distinction was not present to the mind of the 
defendant in this case ? When he sells a grey four- 
year-old, warranted sound, he means to say that 
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he will be responsible for the soundness^ but that 
the rest is only matter of representation, for 
which he will not be responsible unless it be 
shown to be false within his knowledge/' So too, 
BosANQUET, J., said, " In every case where the 
contract appears on a written instrument, the 
instrament must be construed according to the 

intent of the parties What is the in7 

strument here ? Not a contract of sale, but a 
mere receipt describing an antecedent contract. 
Are we to infer from the terms used that the party 
has expressly warranted the animal should be four 
years old ? The collocation of the word ' war- 
ranted' shows that such was not the intention 
of the parties. Richardson v. Brovm proceeded 
on this principle, and Dickinson v. Oapp is 
almost the same case as the present. Inter- 
preting this instrument, therefore, according to 
the intention of the parties, I think it clear that 
the warranty was confined to soundness.'' 

In the case of Bicha/rdson y. Brown (I Bing. 
344), referred to in the foregoing judgment, the 
warranty was as foUows : " To be sold, a black 
gelding, five years old, has been constantly 
driven in plough, warranted," and the court 
thought that the warranty applied only to 
soundness, although a little ambiguity might 
be occasioned by the structure of the sentence. 
. . . . In the case also referred to of Dicfeirwowv. 
Oappy the warranty was contained in a receipt 
as follows : " Received of Mr. Dickinson lOOZ. 
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for a bay geldings got by Cheshire Cheese, war- 
ranted soond/^ and upon an objection that the 
horse was not got by Cheshire Cheese, Dallas^ 
C.J., held that the warranty was confined to 
soundness : " (See Budd v. Fcdrmcmer, 8 Bing. 
50.) In Liddeard v. Kain (2 Bing. 183), which 
was an action to recover the value of horses sold 
to the defendant, it appeared that the plaintiff 
agreed to deliver the horses at the end of a 
fortnight sound and free from blemish, and that 
at the end of the fortnight one had a cough, and 
the other a swelled leg; but it also appeared 
that the seller informed the buyer that one of 
the horses had a cold upon him, and that this as 
well as the swelled leg was apparent to every 
observer. A verdict having been returned for 
the defendant, the court refused to set it aside, 
holding that the warranty did not apply to the 
time of sale, but to a subsequent period. 

In the more recent case also of Chapmcm v. 
Owyther (35 L. J., Q. B. 142) the warranty was — 

Mr. Chapman bought of G. Gwyther a brown horse six 
years old, warranted sound, for the sum of one hundred and 
eighty pounds. Also a bay horse five years old, for the sum 
of ninety pounds, warranted sound. 

George Gwyther. 
Warranted sound for one month. 

George Gwyther. 

The Court held that the words "warranted 
for a month ^* meant that a month is the only 
time allowed for any complaint respecting un- 
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soundness in the animal. In his judgment Lush^ 
J., says '^we should endeavour if possible to 
find a meaning in the words which will carry out 
the real intention of the parties. Now it cannot 
I think be doubted, but that the seller intended 
by these words, not to extend but to limit his 
liability under an ordinary warranty. With such 
a warranty a buyer might have claimed damages 
simply on the ground that the horse was not 
sound at the time of the sale ; but it is often a 
question of great difficulty whether the disease 
or the seeds of disease was or were in the animal 
at the time. But here the seller thought ' I will 
not have any liability on account of this horse 
beyond a definite limit,^ and Jie expresses his 
resolution in a very compendious form. The 
words ^warranted sound for one month' may 
really be amended in accordance with the sense, 
so as to express more fully the condition that 
the warranty is only to continue in force for a 
month.'' 

In HopJcms v. Hitchcock (32 L. J., C. P. 154) 
the plaintiffs H. & Co. carried on business as 
iron manufacturers, having succeeded to a firm 
of S. & H. The defendant was acquainted with 
the iron manufactured by the latter firm, which 
was always marked '^S. & H." Upon his in- 
quiring for iron so marked, he was informed of 
the change in the firm, and he then ordered 
of H. & Co. a quantity of '^ S. & H. crown bars." 
The plaintiffs sent iron of the same quality as 
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that made by S. & H., but marked " H. & Co/' 
instead of ^'S. & IB./' which the defendant re- 
jected on account of the difference in the brand. 
The jury found that there was no value in the 
brand of " S. & H." Upon this, it was held 
that upon the true construction of the above 
contract there was no stipulation for a particular 
brandy the letters '' S. & H " being used to 
describe a particular quality of iron only : (See 
also Oower v. Von Dadelzane, 4 Scott, 453; 
Leeming v. Snaith, 16 Q. B. 275; Oormac v. 
Warriner, 1 Com. B. 356.) 

To be interpreted according to the usages of 
trade. — Mercantile contracts are very commonly 
framed in a language peculiar to merchants : the 
intention of the parties, though perfectly well- 
known to themselves, would often be defeated if 
this language were strictly construed according 
to its ordinary import in the world at large : 
evidence, therefore, of mercantile <;ustom and 
usage is admitted in order to expound it and 
arrive at its true meaning : (Per Coleridge, J., 
in Brown v. Byrne, 3 Ell. & Bla. 715.) In 
Hymfrey v. Dale (7 EU. & Bla. 266; 27 L. J., 
Q. B. 390) Lord Campbell, C. J., well explains 
the rule upon the subject. He says " Now neither 
collective evidence nor the evidence of a usage 
of trade is receivable to prove anything which 
contradicts the term of a written contract ; but 
subject to this condition both may be received for 
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certain purposes. To use the language of Mr. 
Phillipps (Phillipps & Arnold on the Law of 
Evidence, vol. 2, p. 415, 10th ed.), "Evidence of 
usage has been admitted in the foregoing in- 
stances of- contracts relating to transactions of 
commerce, trade, farming or other business, for 
the purpose of defining what would otherwise be 
indefinite, or to interpret a particular term, or to 
explain what was obscure, or to ascertain what 
was equivocal, or to annex particulars and in- 
cidents which, although not mentioned in the 
contracts, were connected with them or with the 
relations growing out of them ; and the evidence 
in such cases is admitted with the view of giving 
efiect as far as can be done to the presumed 
intention of the parties.^^ In accordance with 
the principles thus laid down, it was held in 
Lucas and another v. Bristow (Ell. Bla. & Ell. 
907; 27 L. J., Q. B. 364) where the plaintiffs 
sold to the respondent " fifty tons best palm oil 
expected to arrive per ' The Ghalco/ at 40Z. 10s. 
the ton, wet, dirty, and inferior oil if any, at 
a fair allowance,^^ and the oil on arriving con- 
tained one-fifth only of "best^^ oil, that oral 
evidence was admissable to show that according 
to mercantile usage the contract in question was 
satisfied if the oil delivered contained a substan- 
tial portion of "best^^ oil, and that such evidence 
was for the jury. On the other hand in Yates v. 
Pym (6 Taunt. 445) where on a warranty of 
"prime singed bacon,'* it was held that evidence 
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was not admissable of a practice in the bacon 
trade to receive bacon to a certain degree tainted 
as "prime singed bacon," nor of a jKuctice to 
preclude the purchaser from aU remedy if he 
does not discover and point out the defect by an 
early day. 

As to warranties^ with reference to obvious and 
patent defects. — It has long been held that a war- 
ranty will not bind a vendor with respect to a de- 
fect which is obvious and may easily be observed 
by the purchaser. Thus, in Baily v. Merrell (3 
Bulstrode, 94) it was said by Haughton, J., that 
'^ to warrant a thing that may be perceived by 
sight is not good/' So, in the same case, 
DoDDEEiDGB, J., Sftid : " The warranty of a ser- 
vant who sells wares, if he sells purple to one 
and saith to him that this is sca/rlet, this warrant 
is to no purpose, for that the other may perceive 
this, and this gives no cause of action to him." 
So also in EJeins v. Tresham (1 Levinz, 102), it 
was said by the Court that " a warranty will not 
bind a man in a thing that is apparent ; as to 
warrant that a horse has both his eyes, when he 
is apparently blind of one of them/' In Mar- 
getson v. Wright (7 Bing. 603), Tindal, C.J., in 
adopting this principle, said : " Now the older 
books lay it down that defects apparent at the 
time of a bargain are not included in a warranty, 
however general, because they can form no sub- 
ject of deceit or fraud ; and originally the mode 
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of proceeding on a breach of warranty was by an 
action of deceit grounded on a supposed fraud. 
There can, however, be no deceit where a defect 
is so manifest that both parties discuss it at 
the time. A party, therefore, who should buy a 
horse knowing it to be blind in both eyes could 
not sue on a general warranty of soundness :'* 
(See also Ma/rgetson v. Wright^ 8 Bing. 454.) 

But, although the defect be one which may be 
detected by examination, a party who relies upon 
a warranty is not bound to exercise more than 
ordinary vigilance. Thus in HalUday v. Morgan 
(1 BU. & BU. 1 ; 28 L. J., Q. B. 9), it appeared 
that on the day after the plaintiff had purchased 
a horse warranted sound it was found to be in 
the habit of shying, and continued the habit till 
the plaintiff returned it to the defendant. A 
veterinary surgeon deposed that the horse was 
short-sighted, and that this was the consequence 
of an extreme convexity of the cornea of the eye ; 
and that the short-sightedness was the cause of 
tiie shying. He further deposed that there were 
no symptoms of any present or former disease of 
the eye. Upon a rule to set aside the verdict 
for the plaintiff, upon the ground {inter alia) 
that if the convexity of the cornea were an 
unsoundness, it was one which the purchaser 
might" have seen at the time of the sale, and not 
such a defect as the vendor warranted against ; 
Lord Campbell, C.J., in giving judgment, said : 
. " I think that the defect was not one of which 

c 2 



28 OF WABBAKTIES 

the parchaser with express warranty was bound 
to take notice ; he might naturally exercise less 
vigilance than he would exercise where he had 
not a warranty to rely on," 

Of representations of matters of opinion and 
belief— MthovLgh an affirmation at the time of 
sale^ is a warranty provided it appear on evidence 
to have been so intended, yet if it be merely 
intended as a matter of judgment, and opinion, 
or belief, provided it be not made fraudulently, 
it will not amount to a warranty. In Budd v. 
Fairmaner (8 Bing. 52), Tindal, C.J., clearly 
puts the distinction between a warranty and a 
mere representation. He says : " Whatever a 
party warrants, he is bound to make good to the 
letter of the warranty, whether the quality war*- 
ranted be material or not : it is only necessary 
for the buyer to shew that the article is not 
according to the warranty ; whereas if an article 
be sold by description merely, and the buyer 
afterwards discovers a latent defect, he must go 
further, allege the scienter, and shew that the 
description was false with the knowledge of the 
seller A party who makes a simple repre- 
sentation stands therefore in a very different 
situation from a party who gives a warranty :'' 
(See also Ormrod v. Huth, 14 Me. & Wei. 651 ; 
see also the judgment of Williams, J., in Behn 
V. Burnes^, 3 Best & S. 751 ; 32 L. J., Q. B. 
204.) In Jendwine v. Blade (2 £sp. 572), an 
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action was brought to recover damages on the 
sale of two pictures^ one of which was said to be 
a sea-piece by Claude Loraine, and the other a fair 
by Teniers, which the defendant had sold to the 
plaintiff as originals, when in fact they were 
copies. The defence relied on was that they 
were sold under a catalogue not amounting to an 
absolute warranty, but upon which the buyer was 
to exercise his own judgment. The answer to 
this was Miat the name of the artist put opposite 
any picture in a catalogue was a warranty. Lord 
Kenton, C. J., said ^' It was impossible to make 
this the case of a warranty ; the pictures were 
the work of artists some centuries back, and 
there being no way of tracing the picture itself, 
it could only be matter of opinion whether the 
picture in question was the work of the artist 
whose name it bore or not. What then does the 
catalogue impute ? That in the opinion of the 
seller the picture is the work of the artist whose 
name he has affixed to it. The action in its 
present shape must go on the ground of some 
fraud in the sale. But if the seller only repre- 
sents what he himself believes, he can be guilty 
of no fraud. The catalogue of the pictures in 
question leaves the determination to the judg- 
ment of the buyer, who is to exercise that 
judgment in' the purchase.^' 

The above case of Jendwine v. Blade was much 
discussed subsequently in Power v. Barham 
(4 Ad. & Ell. 473). In this case which was an 
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action for a breach of warranty of the sale of 
pictures^ it appeared that the defendant at the 
time of the sale gave the following bill of parcels : 
^^Four pictures in Vemce, Ganaletto, 160Z/^ Upon 
the trial before Coleridge, J., evidence was given 
that the pictures were not by Ganaletto, and 
were worth about 81. each. The learned judge 
in summing up, told the jury that the pictures 
were admitted not to be OanalettVsy and that 
the only question on the pleadings was, whether 
the promise was made, and he submitted to their 
consideration upon the whole of the evidence, 
whether the defendant had made a representation 
as part of his contract that the pictures were 
genuine, not using the name of Ganaletti as 
matter of description merely, or as an expression 
of opinion upon something as to which both 
parties were to exercise a judgment, but taking 
upon himself to represent that the pictures were 
GanalettVs, The learned judge also said that 
the words of Lord Kbnyon, in Jendwhie v. Blade, 
must be considered, not as a general rule of law, 
but as a direction to the jury on the circum- 
stances of this case. The jury having returned 
a verdict for the plaintiff, saying, ^' We think the 
bill of parcels is a warranty,^^ the court subse- 
quently refused a rule moved to set aside the 
verdict on the ground of misdirection. In his 
judgment Lord Dbnman, 0. J., said " I think the 
case was correctly left to the jury ; we must take 
the learned judge to have stated to them that the 
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language of Lord Kenyon, in Jendwine v. 8lade, 
was merely the intimatiou of his opinion upon 
such a contract as was then l^pfore him. It may 
be true that in the case of very old pictures a 
person can only express an opinion as to their 
genuineness ; and that is laid down by Lord 
Kenyon, in the case referred to. But the caso 
here is, that pictures are sold with a bill of 
parcels containing -the words ^Four pictures, 
views in Venice, Oanaletto'y now, words like 
these must derive their explanation from the 
ordinary way in which such matters are ttans- 
acted. It was therefore for the jury to say under 
all the circumstances what was the effect of the 
words, and whether they implied a warranty of 
genuineness or conveyed only a description or an 
expression of opinion. I think that their finding 
was right. Ganaletti is not a very old painter. 
But at all events, it was proper that the bill of 
parcels should go to the jury with the rest of the 
evidence :" (See also De Sewhanherg v. Buchanan, 
5 Car. & Pay. 343.) 

Where upon the sale of a horse the defendant 
showed the plaintiflF a written pedigree which he 
had received with him from the person from 
whom he had bought him, and said that he 
sold the horse according to that pedigree, 
knowing nothing of him further than he learnt 
therefrom, the mark being out of his mouth 
when he bought him, and it appeared in evidence 
that the pedigree was false, but that the 4er 
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fendant had no knowledge of this when he sold 
the horse, and that instead of being only eight 
years old it was fourteen ; Lord Kenyon, C J., was 
clearly of opinion that this was no warranty, for 
that the defendant rolated all that he knew of 
the horse, and did not enter into any express 
undertaking that the horse was of the age 
stated in the pedigree, but merely stated the 
contents of it, upon which the plaintiff relied : 
{Dunlop V. Waugh, 1 Peak, N. P. 167 ; see 
Roscorla v. Thomas ^ ante, p. 9 ; and Chalmers v. 
Ha/rding, post,) 

A sound price not equivalent to a wa/rranty. — 
Although a notion somewhat prevails (especially 
upon the sale of horses) that a large price is to 
be considered as carrying with it a warranty, it 
is clearly established that the price of an article 
is no evidence from which a warranty can be im- 
plied. In Pa/rhinson v. Lee (2 Term. Eep. 314), 
upon a sale of hops by sample, with a warranty 
that the bulk of the commodity answered the 
sample, it was held that the law does not raise 
an implied warranty that the commodity should 
be merchantable, though a fair merchantable 
price were given. In his judgment in this case, 
Grose, J., in referring to the case of 8tua/rt v. 
Wilkins (1 Doug. 20), observed, ^^ Before 'that 
time it was a current opinion that a sound price 
given for a horse was tantamount to a warranty of 
poundness } but when that came to be sifted^ it 
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was found to be so loose and unsatisfactory a 
grdund of decision, that Lord Mansfield rejected 
it, and said that there must either be an express 
warranty of soundness, or fraud in the seller in 
order to maintain the action." 
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CHAPTER II. 

OF IMPLIED WARRANTIES. 

As TO AN Implied Warranty of Title. 

Although with regard to the sale of personal 
chattels, there is as a rule no implied warranty of 
either title or quality, there are many exceptions 
to this rule, which we will proceed to illustrate. 

Of implied warranty of title, — ^As regards an 
implied warranty of title, there are many descrip- 
tions of sales in which this warranty is assumed, 
whilst in many others no such warranty is im- 
plied, and the distinction seems to be well put 
by Pabke, B., in the considered judgment of the 
Court of Exchequer in Morley v. Attenborough 
(3 Exch.500 ; 18 L. J., Ex. 148); at p. 512 he says, 
" From the authorities in our law, to which may 
be added the opinion of the late Lord Chief Justice 
TiNDAL, in Ormrod v. Hzith (14 M. & W. 664), 
it would seem that there is no implied warranty 
of title on the sale of goods, and that if there be 
no fraud, a vendor is not liable for a bad title, 
unless there is an express warranty, or an equi- 
valent to it by declarations or conduct ; and the 
question in each case where there is no warranty 
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in express terms will be, whether there are such 
circumstances as to be equivalent to such a 
warrantry ? Usage of trade, if proved as a matter 
of fact, would of course be sufficient to raise an 
inference of such an engagement, and without 
proof of such usage, the very nature of the trade 
may be enough to lead to the conclusion that the 
person carrying it on must be understood to 
engage that the purchaser shall enjoy that which 
he buys as against all persons/' 

In Medina v. Stoughton (1 Salk. 210), an 
action was brought against the vendor of a 
lottery ticket, who at the time of the sale 
affirmed that it was his own, whereas it was not 
his, but another's. The defendant pleaded that 
he had bought it bond fide, and so sold it. 
Upon demurrer. Holt, C. J., held that where one 
having possession of any personal chattel sells it. 
the bare affirming it to be his amounts to a 
warranty. So, too. Best, C.J., in Adamson v. 
Jarvis (4 Taunt. 73), observes : " If a man 
having the possession of property which gives 
him the character of owner affirms that he is 
owner, and thereby induces a man to buy, when 
in point of fact the affirmant is not the owner, 
he is liable to an action.'' 

In the recent case of Eichhoh v. Bannister 
(16 Com. B., N. S. 788 ; 34 L. J., 0. P. 105) the 
question is very fully argued. In his judgment 
Erlb, C.J., says : " The plaintiff brings his 
action to recover back money which he paid 
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for goods bought by him in the shop of the 
defendant which were afterwards lawfully claimed 
from him by a third person, the true owner, 
from whom they had been stolen. The plaintiff 
now claims to recover back the money as having 
been paid by him upon a consideration which has 
failed. The jury at the trial found a verdict for 
the defendant under the direction of the learned 
Judge who presided ; and a rule has been 
obtained on behalf of the defendant to set aside 
the verdict, and to enter a nonsuit on the ground 
that it is part of the common law of England 
that the vendor of goods, by the mere contract of 
sale, does not warrant his title to the goods he 
sells, that the buyer takes them at his peril, and 

that the rule caveat emptor applies The 

result I arrive at is, that the plaintiff is entitled 
to retain his verdict. I consider it to be clear 
upon the ancient authorities that if the vendor of 
a chattel by word or conduct gives the pur- 
chaser to understand that he is the owner, that 
tacit representation forms part of the contract, 
and that if he is not the owner his contract is 
broken. So is the law laid down in the very 
elaborate judgment of Parke, B., in Morley v. 
Attenbarough (3 Bx&h. 500, 513; 18 L. J., Ex. 148), 
where the learned judge puts the case upon 
which I found my judgment. A difference is 
taken in some of the cases between a warranty 
and a condition, but that is foreign to the present 
inquiry. In Morley v. Attenhorough, Parke, B. 
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says : ^' We do not suppose that there could be 
any doubt, if the articles were bought in a shop 
professedly carried on for the sale of goods, that 
the shopkeeper must be considered as warranting 
that those who purchase will have a good title 
to keep the goods purchased. In such a case 
the vendor sells ^ as his own/ and that is what is 
equivalent to a warranty of title. No doubt if a 
shopkeeper in words or by his conduct affirms at 
the time of sale that he is the owner of the 
goods such affirmation becomes part of the 
contract, and if it turns out that he is not the 
owner, so that the goods are lost to the buyer, 
the price which hehas received may be recovered 

back I think that justice and sound sense 

require us to limit the doctrine so often repeated 
that there is no implied warranty of title on the sale 
of a chattel. I cannot but take notice that after 
all the research of two very learned counsel the 
only semblance of authority for this cjoctrine 
from the time of Noy and Lord Coke consists of 
mere dicta. Those dicta, it is true, appear to 
have been adopted by several learned judges, 
amongst others by my excellent brother Williams, 
whose words are almost obUgatory on me ; but 
I cannot find a single instance in which it has 
been more than a repetition of barren sounds never 
resulting in the fruit of a judgment. This very 
much tends to show the wisdom of Lord Camp- 
BBLL^s remark in Sims v. Marry att (17 Q. B. 291 ), 
that the rule is beset with so many exceptions 
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that they well nigh eat it up. It is to be 
hoped that the notion which has so long pre- 
vailed will now pass away, and no further 
impediment will be placed in T;he way of a buyer 
recovering back money which he has parted 
with upon a consideration which has failed/' 

Of cases where there is no warranty of title. — 
The instances of sales in which no warranty of 
title is impUed are those chiefly in which the 
party selling is from the character of the sale 
strictly transferring onijhis possessory right. Thus 
in Morley v. Attenhorough (3 Exch. 500 ; 18 L. J., 
Ex. 148), it appeared that in the year 1839, a 
person of the name of Foley, having hired a 
harp of Messrs. Chappell, music sellers, pledged 
it with the defendant, a pawnbroker, for \hl, 15s., 
on the terms that if the sum advanced were not 
repaid within six months the defendant should 
be at liberty to sell it. The defendant had no 
knowledge that the harp did not belong to the 
party pledging it. The harp not having been 
redeemed at the stipulated time, the defendant 
in the year 1845, sent it with other articles to be 
sold by public auction. The auctioneers were 
accustomed to have quarterly sales of unre- 
deemed pledges, of which this sale was one, and 
on those occasions were in the habit of putting 
other lots into the sale. The sale extended over 
several days, and a general catalogue comprising 
the articles to be sold on each day stated on the 
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title-page that the goods for sale consisted of ^^ a 
collection of forfeited property reserved agreeably 
to Act of Parliament for quarterly sale pledged 
prior to May, 1844/' with certain pawnbrokers 
(naming them, and amongst others, the defen- 
dant), &c. The harp, which was numbered in 
the catalogue, was knocked down to the plaintiff 
for 15Z. 15«., but no warranty of title was given. 
The Messrs. Chappell, having afterwards dis- 
covered that the harp was in the plaintiff's 
possession, commenced an action against him for 
its recovery, whereupon the plaintiff gave up the 
harp to them and paid the costs, for which, 
together with the price of the harp, the present 
action was brought. On behalf of the defendant 
it was objected that there was no warranty of 
title either express or implied, and that the plain- 
tiff ought to be nonsuited. The judge directed 
a verdict for, the plaintiff, with leave to move to 
enter a nonsuit. A rule absolute of a nonsuit 
was subsequently made by the court. In this 
judgment, Parke, B., after referring to the 
existence of an implied warranty of sale where 
the goods are sold in a shop {see ante), continues, 
" But in the case now under consideration the 
defendant can be made responsible only as on 
a sale of a forfeited j^ledge so nomine. Though 
the harp may not have been distinctly stated in 
the auctioneer's catalogue to be a forfeited 
pledge, yet the auctioneer had no authority 
from the defendant to sell it except as such. 
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The defendant, therefore, cannot be taken to 
have sold it with a more extensive liability than 
such a sale would have imposed upon him, and 
the question is whether on such a sale accom- 
panied with possession there is any assertion 
of an absolute title to sell, or only an assertion 
that the article has been pledged with him, and 
the time allowed for redemption has passed. On 
this question we are without any light from 
decided cases. In our judgment it appears un- 
reasonable to consider the pawnbroker from the 
nature of his occupation as undertaking any- 
thing more than that the subject of the sale is a 
pledge and irredeemable, and that he is not 
cognizant of any defect of title to it.'^ 

A similar doctrine was established in the case 
of a sale by a sheriff of goods seized under an 
execution. Thus in Ghapman v. Speller (14 Q. B. 
621), it appeared that the plaintiff attended an 
auction at which the sheriff was selling goods 
seized under an execution, and became the 
highest bidder for a lot sold at 18Z. The plain- 
tiff's agent, who was also at the sale, bought the 
'defendant's bargain from him at the advanced 
price of 23Z. The expressions used in making 
the bargain appeared to have been that the 
defendant agreed "to let the plaintiff stand in 
his shoes for 5V The plaintiff accordingly 
paid the defendant 23Z., and the defendant paid 
to the sheriff 18Z., and directed him to deliver 
the goods to the plaintiff. The sheriff did 
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deliver part; but it being discovered that the 
goods sold were not the property of the exe- 
cution debtor^ he did not deliver the rest, and 
the plaintiff was obliged to restore to the true 
owner the portion which he had received. On 
these facts a verdict was entered for the plain- 
tiff for 23Z., with leave to move to enter a 
verdict for the defendant ; a rule nisi having sub- 
sequently been obtained, it was afterwards made 
absolute. In pronouncing the considered judg- 
ment of the court, Pattbson, J., after referring 
to the facts, said, '^-He (the plaintiff) therefore 
claimed to recover back the 23Z. as money had 
and received to his use on the ground that the 
vendee of personalty either warrants his title, or 
at least is bound to refund the price if he has 
no title. But we are of opinion that the facts 
do not raise the point on which he relies ; that 
the true consideration was the assignment of the 
right whatever it was that the defendant had 
acquired by his purchase at the sheriff's sale, 
and that that consideration has not failed." 

A similar principle was acted upon in Baguehy 
and another v. Hawley (L. Rep. 2 C. P. 625 ; 36 
L. J., C. P. 328). In that case the tenants of a col- 
liery in Staffordshire having omitted to pay a poor 
rate, a distress was made, under which a boiler, 
amongst other things, was seized. The boiler 
was set in brickwork in the usual way, and was 
capable of being removed without injury to the 
premises j but it was too large to be taken awav 
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whole without taking down part of the outer 
wall of the boiler-house. The goods distrained 
were sold by public auction. The boiler was 
purchased at the sale by the defendant, and he 
afterwards agreed to sell it to the plaintiffs at 
an advanced price as it stood. The plaintiffs 
were informed when they purchased the boiler 
that it had been sold under a distress for 
poor rates, went to the premises to loek at it, 
and was introduced by the defendant to the 
auctioneer (Butler). The price having been 
paid, the plaintiffs asked what time would be 
allowed for taking it away? the defendant 
answered, seven days ; but Butler, the auctioneer, 
observed, that as the money was paid, he did not 
see that a few days more would make much 
difference, and ultimately it was arranged that 
the plaintiffs should have fourteen days for the 
removal. When the plaintiffs went to the pre- 
mises for the purpose of taking away the boiler, 
they found it at work, and some persons who 
claimed to be mortgagees of the colliery refused 
to allow it to be removed, objecting that it had 
been illegally distrained; and their attorney 
afterwards wrote to the plaintiffs threatening an 
action if they attempted to take it, whereupon 
the plaintiffs brought their action in trover and 
detinue for the boiler, with a count for not 
delivering the boiler according to contract, and 
a count for money had and received. The judge 
a^ssuming that the boijer had been properly 
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distrained, left it to the jury to say whether 
there was any warranty or engagement on the 
part of the defendant that he had a good title to 
the thing which he sold, and that the buyers 
should be permitted to take it away; and the 
jury found that the sale was absolute and un- 
conditional, and that there was an understanding 
that the plaintiffs were to have effectual pos- 
session of the boiler ; and they returned a verdict 
for the plaintiffs, leave being reserved to the 
defendant to move to enter a nonsuit. Upon 
the argument accordingly of such a rule, the 
court made it absolute. Bovill, C.J., in his 
judgment, after referring to the facts, said: 
" Under these circumstances the question arises, 
whether there was any evidence which ought to 
have been left to the jury, that there was a 
warranty or engagement by the defendant that 
he had a good title to the boiler, and that it 
should be delivered to the plaintiffs, or rather 
that they should be permitted to remove it ; and 
this question was reserved at the trial. The 
defendant contended mainly upon the authority 
of Morley v. Attenborough^ that there was no 
such warranty or engagement on his part, whilst 
the plaintiffs contended that there were circum- 
stances from which such a contract by the de- 
fendant might be inferred, and they relied princi- 
pally upon the case of Mchholz v. Banni8tefi\ 
Both parties were aware that the boiler had been 
sold under a distress for poor rates^ and both 
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went to see it. with a view to its removal. I 
consider the general rule to be, that upon the 
sale of goods there is no warranty of title im- 
plied by law, and 1 do not find any evidence or 
proof of any circumstances to take this case 
out of the ordinary rule, or upon which a jury 
could properly find that the defendant entered 
into any warranty of title or any contract that 
the boiler should be delivered, or allowed to be 
removed. In my opinion, therefore, the de- 
fendant is entitled to our judgment.^^ Montague 
Smith, J., was of the same opinion, saying : '^ I 
think the intention of the parties to the contract 
was, that the plaintiffs should have such title 
only to the boiler, and such right only to take 
possession of it as the defendant had himself 
bought, and that there is no evidence upon which 
the jury could properly find either a warranty of 
title, or an undertaking to give possession. The 
case is not unlike in substance that of Ohapman 
V. Speller J' Willes, J., however, was disposed 
to hold that there were circumstances from which 
the jury might have inferred a contract on the 
defendant's part to give the plaintiffs effectual 
possession of the boiler. 

In Hall V. Oonder (2 Com. B. N., S. 22), the 
question arose whether or not upon the sale of a 
patent right, there was in the absence of fraud 
any implied warranty that the defendant was the 
true and first inventor within the meaning of 
the statute of James, or that the invention w^,s 
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useful or new. In the considered judgment of 
the court, Williams, J., says: "The plaintiflF 
professed to have invented a method for the pre- 
vention of boiler explosions. It is not alleged 
that he was guilty of any fraud. He must 
therefore have been an inventor; for if he was 
not, he must known it, and would have been 
guilty of fraud in pretending to have invented. 
Whether he was the true and first inventor 
within the meaning of the statute of James is 
another question. The first material allegation in 
the plea is, that the alleged invention was whoHy 
worthless and of no utility to the public. Now that 
was a matter as much within the knowledge of 
the defendants as of the plaintiff. The next alle- 
gation, viz., that it was not new as to the public 
use thereof in England, and that the plaintiff was 
not the first and true inventor, was also a matter 
as much within the knowledge of the defendants 
as of the plaintiff. They had the same means of 
inquiry into the fact, and of learning whether it 
had been in use, or the invention had been pre- 
viously made known in England. Why, there- 
fore, should we assume that the plaintiff meant 
to assert that the patent was indefeasible, and 
that the defendants purchased on that under- 
standing, rather than that each knowing what 
the invention was, and having equal means of 
ascertaining its value, they contracted for the 
patent, such as it was, each acting on his own 
judgment? Wo think the latter was the true 
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nature of the contract^ and that there was no 
warranty expressed or implied/' The Court 
therefore gave judgment against the defendant^ 
which was afterwards upheld in the Exchequer 
Chamber: (see Kail v. Oonder, 2 Com. B., 
N. S. 58^ 
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CHAPTER III. 

AS TO IMPLIED WARRANTIES THAT THE 
ARTICLE SOLD IS FIT FOR THE PURPOSE 
FOR WHICH IT IS INTENDED. 

Where a contract is expressly or impliedly to 
furnish goods of a particular description or for 
a particular purpose, an implied warranty exists 
that they shall be of that description or fit 
for the particular purpose. Whether or not an 
article has been sold for a particular purpose is 
indeed a question of fact, but if sold for such pur- 
pose, the sale is an undertaking that it is fit : (Per 
Best, O.J., in Jones v. Bright y 5 Bing. 544.) 

In Barr v. Gibson (3 Mee. & Wei. 399), which 
was an action to recover back the price of a ship, 
which at the time of sale was lost at sea, Parke, 
B., in delivering the judgment of the Court, said : 
'^ In the bargain and sale of an existing chattel 
by which the property passes, the law does not 
{in the absence of fraud) imply any warranty of 
the good quality or condition of the chattel so 
sold. The simple bargain and sale therefore of 
the ship does not imply any contract that it is 
then seaworthy or in a serviceable condition, and 
the express covenant that the defendant had full 



48 OF WARRANTIES 

power to bargain and sell in the manner before 
mentioned, does not create any further obligation 
in this respect. But the bargain and sale of a 
chattel as being of a particular description does 
imply a contract that the article is of that 
description. '' 

The rule in this class of cases is very clearly 
stated by Oockburn, 0. J., in Bigge v. Parkinson 
(7 Hur. & Nor. 955-961), ^^ Where a buyer buys 
a specific article, the maxim 'caveat emptor^ 
applies ; but where a buyer orders goods to he 
supplied, and trusts to the judgment of the seller 
to select goods which shall be applicable to the 
purpose for which they are ordered, there is an 
implied warranty that they shall be reasonably 
fit for that purpose.^' 

Thus, in Brown v. Edgington (2 Man. & 6r. 
277), A., who was a wine merchant, ordered a 
crane rope of B., a dealer in, and who represented 
himself as a manufacturer of, ropes. B.^s fore- 
man thereupon ascertained the nature and dimen- 
sions of the rope required, and being told that it 
was wanted to raise pipes of wine from the cellar, 
said that a rope must be made on purpose. It 
appeared that B. did not make the rope himself, 
but sent the order to his manufacturer, who em- 
ployed a third party to make it. The rope having 
broke in its regular use, and goods having con- 
sequently been lost and spoilt, an action was 
brought upon the implied warranty. The judge 
left it to the jury to say — First, whether the rope 



AKD BEPfiESENTATIONS. 49 

was a fit and proper one for the purpose for 
which it was ordered; and, secondly, if not a fit 
and proper one, whether the defendant knew it 
to be not such ; directing them to find for the 
plaintiff in case they were of opinion that the 
rope was insufficient. The jury returned their 
verdict for the plaintiff, but negatived any 
" guilty knowledge '' (as they termed it) on the 
part of the defendant. Leave being reserved to 
move to enter a nonsuit, the question came 
up before the full court. Tindal, C.J., in his 
judgment, says : '^ Where a contract is expressly 
or impliedly to furnish goods of a particular 
description, a warranty is created that they shall 
be of that description. Here, it appears that 
the defendant did not manufacture the rope him- 
self, but, as between the plaintiff and the de- 
fendant, I conceive that the latter is to be 
considered as the manufacturer. It appears to 
me that the evidence given at the trial suffi- 
ciently establishes an implied warranty on the 
part of the defendant to supply a rope fit and 
proper for the purpose for which it was required." 
So, too, Eksklne, J., said : " The question is, 
whether the evidence showed that the rope was 
supplied under a contract which implied a 
warranty that the rope was fit and proper for 
the purpose for which it was required ? • It 
appears that at the time the order was given, 
the rope was not in existence, and that the de- 
fendant was made acquainted with the use for 

D 
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which it was wanted. When a party under- 
takes to supply an article for any particular 
purpose, he warrants that it shall be fit and 
proper for such purpose. If a purchaser himself 
selects the article, it has been held that the 
mere fact that the vendor knows the use for 
which it is designed will not raise an implied 
warranty, because the skill and judgment of the 
latter are not relied on in making the purchase. 
In this case, not only was the defendant's fore- 
man told the purpose for which the rope was 
required, but after being so told, he undertook to 
supply the rope, and said that it must be made.'* 
The rule was therefore discharged. 

The earlier case of Jones v. Bright and otliers 
(5 Bing. 533) establishes the same principle. In 
that case the plaintiff purchased from the ware- 
house of the defendant, the manufacturer, copper 
for sheathing a ship. The defendant who knew 
the object for which the copper was wanted, said 
^^ I will supply you well.'' The copper, in con- 
sequence of some intrinsic defect, the cause of 
which was not proved, having lasted only four 
months instead of four years, the average dura- 
tion of such an article, the plaintiff brought this 
action upon the implied warranty that the cop- 
per was reasonably fit for the purpose for which it 
was sold, and the jury found that the decay in the 
copper was occasioned by some intrinsic defect in 
the quality of the copper, but that there was no 
satisfactory evidence to show what was the cause 
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of that defect. A verdict having been returned 
for the plaintiff^ a motion was made for a role to 
enter a nonsuit on the ground that wifhout an 
express warranty or proof of fraud the defendants 
were not responsible for the quality of the article 
they sold. In his judgment, Best, C.J., said : 
"I wish to put the case on a broad principle. 
If a man sells an article, he thereby warrants it 
to be merchantable — that it is fit for some pur- 
pose. This was established in Laing v. Fidgeon 
(6 Taunt. 107). If he sells it for a particular pur- 
pose he thereby warrants it fit for that purpose, 
and no case has decided otherwise, although 
there are doubtless some dicta to the contrary. 
.... The law then resolves itself into this, — 
that if a man sells generally, he undertakes th^t 
the article sold is fit for some purpose ; if he 
sells it for a particular purpose, he undertakes 
that it shall be fit for that particular purpose. 
In the present case the copper was sold for the 
purpose of sheathing a ship, and was not fit for 
that purpose '/' (See also Shepherd v. PybuSy 4 
Scott N. B. 434; and Mallan v. Randloff, 17 
Com. B. 588 ; Gray v. Oox, 4 B. & 0. 108.) 

The rule established by the above cases is 
subject to the apparent exception that where a 
known described and defined article is ordered 
of a manufacturer, although it is stated to be 
required by the purchaser for a particular pur- 
pose, still if the known, described, and defined 
thing, be actually supplied, there is no warranty 

D 2 



52 OP WARRANTIES 

that it shall answer the particular purpose in- 
tended : (/owes V. Just, L. Eep. 3 Q. B. 202.) 
Thus, in Chanter v. HopTcins (4 M. & W. 399), 
the defendant sent to the plaintiff — the patentee 
of an invention known as '' Chanter's Smoke- 
Consuming Furnace/' the following written 
order : ^^ Send me your patent hopper and ap- 
paratus to fit up my brewery copper with your 
smoke-consuming furnace, patent right 151. 158. ; 
iron work not to exceed 51. 5s., expenses ; time 
fixing. Is. 6d. per day.'' The plaintiff accordingly 
put up on the defendant's premises one of his 
patent furnaces, but it was found not to be of 
any use for the purpose of a brewery, and was 
returned to the plaintiff. Upon this it was held 
that there was no implied warranty that the 
furnace supplied should be fit for the purposes of 
a brewery ; but that the defendant having defined 
by the order the particular machine to be sup- 
plied, the plaintiff performed his part of the 
contract by supplying the machine, and was 
entitled to recover the whole 151. 15s., the price 
of the patent right. In his judgment Lord 
Abingbe, C.B., says '^Now in the present case 
the question is, whether or no the order has been 
complied with in its terms ? What is the order ? 
It is an order for one of those engines of which 
the plaintiff was known to be the patentee ; he 
was not obliged to know the pbject or use 
to which the defendant meant to apply it ; and it 
is admitted there j^as no fraud. If. when the 
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plaintiff received such an order he had known 
it could not be so applied, and felt that the 
defendant was under some misapprehension on 
the subject, and that he was buying a thing on 
the supposition that he could affix it to that use 
when the plaintiff very well knew that he could 
not, in that case it might affect the contract 
on the ground of the suppression of a material 
fact ; that might be a question for the jury, or if 
the terms of the contract were proposed by th© 
plaintiff himself, such as, ^ I will send you one of 
my smoke-consuming furnaces which shall suit 
your brewery/ In such case that would be 
a warranty that it should suit a brewery. But in 
this case no fraud whatever is effected, and the 
case is that of an order for the purchase of a 
specific chattel which the buyer himself describes, 
believing indeed that it will answer a particular 
purpose to which he means to put it; but if 
it does not, he is not the less on that account to 
pay for it. The seller does not know it will fiot 
suit his purpose, and the contract is complied 
with in its terms. It appears to me that that is 
the ordinary case of a man who has had the 
misfortune to order a particular chattel in the 
supposition that it will answer a particular pur- 
pose, but who finds it will not/' (See also 
Prideaux v. Bennett^ 1 Com. B., N. S. 613.) So 
again in Ollivcmt v. Bwyley (5 Q. B. 288) the 
plaintiff was the patentee and manufacturer of a 
patent machine for printing in two colours. The 
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defendant saw the machine on the plaintiflPs 
premises and ordered one, the plaintiff under- 
taking by a written memorandum to make 
him *' a two-colour printing machine on my 
patent principle/' In an action for the price, the 
defendant excused himself from liability on the 
ground that the machine had been found useless 
for printing in two colours. In summing up the 
case the judge told the jury that if the 
machine described was a known ascertained 
article ordered by the defendant> he was liable 
whether it answered his purpose or not; but 
that if it was not a known ascertained article, and 
the defendant had merely ordered, and plaintiff 
had agreed to supply a machine for printing two 
colours, the defendant would not be liable unless 
the instrument was reasonably fit for the purpose. 
Upon a verdict being found for the plaintiff, 
and upon a motion for a new trial upon the 
ground of misdirection, the court held that the 
direction of the judge to the jury was perfectly 
correct. See also Parsons v. Sexton (4 Com. B. 
899). The same principle was further illustrated 
in Chalmers Y, Harding (17 L. T. Rep. N. S. 671). 
In this case the plaintiff, who was a farmer, 
having by letter inquired of the defendant, an 
agent for the sale of agricultural machines, the 
lowest price for which he could furnish a corn 
machine? the defendant replied by letter as 
follows : " I happen to have a very good second- 
hand Wood's reaper, which I can offer you at 
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16Z. 16^. It belonged to a gentleman who has 
retired from farming ; he paid me 35Z. for it a 
little time ago ; it has only cut about fifty acres, 
and it is not one penny the worse — in fact you 
would hardly know it from a new one. I enclose 
drawing. I have sold more than thirty of these 
machines in this part, aU of which are doing 
well, so that I can confidently recommend it. I do 
not recommend it for cutting meadow grass ; but 
it will cut wheat, barley, oats, clover, French grass, 
Ac, or any given crop efficiently.^^ In an action 
to recover damages for breach of warranty, the 
machine having failed to perfofm the desired 
work, it was held that the foregoing letter did 
not amount to a warranty, or a contract that 
the particular machine would do the specified 
work, being nothing more than a mere repre- 
sentation and a description of Wood^s patent 
reapers generally. In the course of the argu- 
ment, Martin, B., remarks, '^ If you can make 
out what the letter says to be, ' I warrant this 
particular machine to do so and so,^ then, no 
doubt, you are right ; but if the true meaning 
is, ^ I can recommend it because it is a patent 
machine, and many similar ones have succeeded 
in this neighbourhood,^ then the defendant must 
succeed.^' In his judgment the same learned 
judge says, " What then is the question here ? 
*It is whether in the defendant's letter of the 
15th of July, there is an express or implied 
warranty ? He begins by saying, ^ I happen to 
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have a viery good second-hand Wood's reaper/ 
It is clear that is no warranty, but a mere 
description, a statement simply that it is a 
Wood's reaper, and if it turned out not to be 
one, an action would lie. He then goes on, ' I 
have sold more than thirty of these machines in 
this part, all of which are doing well, so that I 
can confidently recommend it/ Again, mere 
description, and then he adds, ^ I do not recom- 
mend it for cutting meadow grass, but it will 
cut wheat, &c., efficiently/ Is that, on a fair 
construction, a warranty that this particular 
machine will do all this, or is it not rather a 
statement of his confident belief that, as more 
than thirty of such machines have done so, this 
machine will do the same ? I am clearly of 
opinion that it is the latter — ^a mere representa- 
tion, and not a warranty/' 



AND REPRESENTATIONS. 57 



CHAPTER IV. 

AS TO IMPLIED WARRANTIES OF ARTICLES 
TO BE MANUFACTURED FOR A SPECIFIC 

PURPOSE. 

It is an established rule that in any contract to 
famish manufactured goods^ it is an implied term 
that they shall be merchantable {Laing v. Fidgeon, 
6 Taunt. 107), and where a manufacturer or a 
dealer contracts to supply an article which he 
manufactures op produces, or in which he deals, 
to be applied to a particular purpose, so that 
the buyer necessarily trusts to the judgment or 
skill of the manufacturer ordealer, there is to 
be an implied term or warranty that it shall be 
reasonably fit for the purpose to which it is to be 
applied. In such a case the buyer trusts to the 
manufacturer or dealer, and relies on his judg- 
ment, and not upon his own : {Jones v. Just, 
L. Eep. 3 Q. B. 1 97 ; 37 L. J., Q. B. 89 ; Brown v. 
Edgington, 2 Man. & Gr. 279 ; Shepherd v. 
Pybus, 3 Man. & Gr. 868.) Upon this subject 
the cases referred to in the last chapter are 
especially applicable : (See Mody v. Oregson, 
L. Rep. 4 Ex. 49; 38 L. J., Ex. 13; per Willes, J.) 
The leading case upon this question is that of 
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Jones and another v. Just (L. Rep. 3 Q. B. 197 , 
37 L. J., Q. B. 89), where all the authorities are 
collected and reviewed. The facts were, that the 
plaintiffs, at Liverpool, entered into a contract 
with the defendant for the purchase of a quantity 
of Manilla hemp, to arrive from Singapore by 
certain ships. The ships arrived, and the hemp 
was delivered to the plaintiffs and paid for ; on an 
examination of the bales it was found that they 
had been wetted through with salt water, and 
afterwards unpacked and dried, and then repacked 
and shipped at Singapore. The hemp was not 
damaged to such an extent as to make it 
lose its character of hemp; but it was not 
^^ merchantable.'^ The defendant did not know 
of the state in which the hemp had been shipped 
at Singapore. The plaintiffs sold the hemp by 
auction as " Manilla hemp with all faults,^' and 
it realised 75 per cent, of the price which similar 
hemp would have fetched if undamaged. Upon 
these facts it was held that there was an implied 
warranty on the part of the defendant to supply 
Manilla- hemp of the particular quality of which 
the bales consisted in a merchantable condition ; 
and that the plaintiffs were entitled as damages 
to the difference between what the hemp was 
worth when it arrived, and what the same hemp 
would have realised had it been shipped in a 
state in which it ought to have been shipped. 
Similar in principle is the case of Wieler v. 
Schilizzi (17 Com. B. 619; 25 L. J., C. P. 89). 
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There upon a sale (not by sample, and without 
warranty,) of merchandise, which the buyer had no 
means of inspecting, it was held that there 
was an implied condition that the article should 
fairly and reasonably answer the description 
in the contract; therefore where A. bought of 
B. a cargo of ^' Calcutta linseed, tale quale/' it 
was held that the contract was not satisfied by 
the delivery of linseed, though coming from 
Calcutta, which contained so large an admixture 
of other inferior seeds as to have lost its 
distinctive character of Calcutta linseed. In 
his judgment, Willes, J., said, ^^ The jury have 
in substance found that the linseed in question 
was so mixed with seeds of a different and 
inferior description as to have lost its distinctive 
character, and prevent it passing in the market 
by the commercial name of Calcutta linseed. 
The purchaser had a right to expect, not a perfect 
article, but an article which would be saleable in 
the market as Calcutta linseed. If he got an 
article so adulterated as not reasonably to answer 
that description, he did not get what he bar- 
gained for j as if a man buys an article as gold, 
which anyone knows requires a certain amount 
of alloy, he cannot be said to get gold if he gets 
an article so depreciated in quality as to consist 
of gold only to the extent of one carat.^^ 

In Macfarlane and Oo, v. Taylor and Go, (L. Rep. 
1 Scotch Appeals, Ho. of Lds. 245), a company 
of merchants ordered, and a company of dis- 
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tillers agreed to fiimish^ a cargo of whisky to 
be coloured like rum for the African market. 
It was stipulated that the colouring matter 
should be harmless. The stipulation was dis- 
regarded. The whisky produced eflfects alarm- 
ing and startling^ though not shown to be 
actually deleterious. It consequently proved un- 
marketable; and it was held that the distillers 
were liable in damages : (See also Bigge v. Parhin- 
son, 7 Hur. & Nor. 955.) 

In Oar diner v. Qra/y (4 Camp. 144), the first 
count stated that the defendant undertook that 
112 bags of waste silk purchased of him by the 
plaintiff should be equal to a sample produced 
at the time of the sale. Other counts stated the 
defendant's promise to be that the silk should be 
waste silk of a good and merchantable quality. 
The silk in question was imported from the Con- 
tinent, and, before it was landed, samples of it 
which the plaintiff had received in a letter were 
shown to the plaintiff's agent. The bargain was 
then made, and the sale note was written, which 
merely mentioned that twelve bags of waste silk 
were sold at 10s. 6d» per pound without referring 
to the samples, or specifying particularly the 
quality of the commodity. The silk was pur- 
chased in London, and sent down to the plaintiff 
at Manchester. On its arrival there, it was 
found to be much inferior to the samples, and of 
a quality not saleable under the denomination 
pf " waste silk.'' Upon these facts Lord Ellen- 
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BOBOUGH said: '^I think the plaintiff cannot 
recover on the count alleging that the silk 
should correspond with the sample. The written 
contract containing no such stipulation^ I can- 
not allow it to be superadded by parol testimony. 
This was not a sale by sample. The sample was 
not produced as a warranty that the bulk corre- 
sponded with it, but to enable the purchaser to 
form a reasonable judgment of the commodity, 
lam of opinion, however, that under such circum- 
stances the purchaser has a right to expect a 
saleable article answering the description in the 
contract, without any particular warranty ; this is 
an implied term in every such contract. Where 
there is no opportunity to inspect the com- 
modity, the maxim of caveat emptor does not 
apply. He cannot without a warranty 'insist 
that it shall be of any particular quality or fine- 
ness, but the intention of both parties must be 
taken to be, that it shall be saleable in the 
market under the denomination mentioned in 
the contract between them. The purchaser can- 
not be supposed to buy goods to lay them on a 
dunghill. The question then is, whether the 
commodity purchased by the plaintiff be of such 
a quality as can be reasonably brought into the 
market to be sold as waste silk ? The witnesses 
describe it as unfit for. the purposes of waste 
silk, and of such a quality that it cannot be sold 
under that denomination.^^ 



62 OF WARRANTIES 



CHAPTER V. 

AS TO IMPLIED WARRANTIES THAT THE 
ARTICLES CONTRACTED TO BE SOLD 
SHALL BE SUCH AS THE VENDOR CON- 
TRACTS TO SELL. 

Where goods are sold under a certain denomi- 
nation the buyer is entitled to have such goods de- 
livered to him as are commercially known under 
this denomination^ and that^ though he may have 
bought after inspecting the bulk and without a 
warranty. Thus it was held that a contract for 
the sale of '' oxalic acid '^ was not complied with 
by the delivery of an article which the jury found 
not in commercial language to come properly 
within the description of ^'oxalic acid/^ even where 
the seller was not the manufacturer of the article, 
and at the time of the contract expressly de- 
clined all responsibility as to the quality, and the 
buyer had an opportunity of inspecting it, and 
no fraud was suspected : {Josling v. Kingsford, 
13 Com. B. N. S. 447 ; 32 L. J., C. P. 94.) " So, 
too, in Mchol v. Godts (10 Ex. 191 ; 23 L. J. 
Ex. 314), it was held that an agreement for the 
sale and delivery of certain oil described as 
"foreign refined rape oil, warranted equal to 
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samples/^ is not complied with by the tender of 
oil which is not ''foreign refined rape oil/* 
although it be equal to the quality of the 
samples. The contract (sold note) in this case 
was : '' Sold this day, for Messrs. A. Nichol and 
Son, to Mr. N. A. Godts, the five undermen- 
tioned parcels foreign refined rape oil, being 
about thirty-three tons (little more or less), war- 
ranted only equal to samples, at 35Z. per ton.'^ 
In leaving the case to the jury, Parke, B., told 
them that the statement in the sold note as to- 
the samples related to only the quality of the 
article, and that according to the contract the 
defendant was entitled to have rape oil delivered 
to him, unless the plaintiff could show a distinct 
usage in the oil trade by which the words '' rape 
oil^' are understood to mean a mixture of rape and 
hempseed oil, and that the only question for them 
was, whether the plaintiff had proved such a cus- 
tom ; and this ruling of the learned judge was 
afterwards upheld as correct by the full court : 
(See Powell v. Horton, 3 Scott, 110 ; 2 Bing. N. S. 
668.) 

In the case of Bridge v. Wain (1 Stark. 504), 
in which the declaration alleged a purchase 
by the plaintiff of the defendant of scarlet 
cuttings to the amount of 904Z., Lord Ellen- 
borough, C.J., said : ^^If they were sold by tho 
name of scarlet cuttings, and were so described 
in the invoice, an undertaking that they were 
such must be inferred. To satisfy an allegation 
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that they were warranted of a particular quality, 
proof must be given of such a warranty, but a 
warranty is implied that they were that for 
which they were sold/^ 

In Allan and another v. Luhe (18 Q. B. 560), 
the defendant by his agent sold plaintiff a parcel 
of turnip seed, and gave the following sold note : 
" Mr. T. C. Reed sold to Messrs. Beck and Co.,, 
for Mr. C. Lake, fourteen quarters of Shirving's 
Swede, at 17s. per bushel.^^ The defendant's 
agent afterwards sold the plaintiff a second parcel 
of turnip seed, stating that it was ^^ of the same 
stock'' as the first parcel. No sold note was 
given. The invoice described it as 24^ quarters 
of* turnip. Upon that, it was held, as to the 
first parcel, that the jury were properly directed 
that the description of it in the sold note 
amounted to a warranty that it was Shirving's 
Swedes ; and, as to the second parcel, that the 
statement of the defendant's agent that it was 
"of the same stock," as the first on the subsequent 
sale to the plaintiff's, was evidence for the jury 
of a warranty that the second parcel also was 
Shirving's Swedes : (See also Simond v. Braddon, 
2 Com. B. N. S. 324 ; EopUns v. Hitchcock, 32 
L. J., C. P., 154, a7ite, p. 23, see also the cases 
in chap, iv.) 

Upon this point the direction of Maule, J., in 
Keates v. Lord Oadogan (10 Com. B. 596), 
" If a horse dealer contracts to sell to a gentle- 
man a horse fit to carry him, and he sells him 
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one whicli lie knows to be unfit for the pur- 
pose, he does . not perform his contract. But 
if a man buys a horse generally, the seller 
wiU not be responsible, although, knowing 
that his customer wanted the horse for his 
own riding, he sells him one which will not 
carry him/^ 
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CHAPTER VI. 

AS TO IMPLIED WARRANTIES WHERE THE 

SALE IS BY SAMPLE. 

As a general rule^ where the sale of a chattel is 
by sample, there is an impUed warranty that the 
bulk shall be equal to such sample. ^^The 
words per 8<m/ple/^ says Abbott, C. J., in Pa/rker 
V. Palmer (4 Bar. & Aid. 391), '^ introduced into 
this contract may be considered to have the 
same effect as if the seller had in express terms 
warranted that the goods sold should answer the 
description of a small parcel exhibited at the time 
of sale.'^ In order, however, to render the ven- 
dor liable it must appear that he used the sample 
as an undertaking that the bulk should corres- 
pond with it, and as an assurance that the pur- 
chaser might rely upon it ; the mere production of 
a sample in itself being no absolute warranty of 
the bulk being in all respects equal to it in quality 
and condition. Thus in Ga/rter v. Orich (4 Hur. 
& Nor. 412), the plaintiff, having heard that the 
defendant had some barley to sell, went to his 
counting-house, where his agent produced a 
sample, which he said was " seed barley,^^ offered 
to the defendant at 39a., and which, if the plain- 
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tiff would take at 40*.^ he might have. The 
plaintiff looked at the barley^ and said it was a 
good sample of seed barley, and agreed to buy 
it. At the plaintiff^s request, the defendant 
wrote to the person who had offered it to him, 
saying that he would accept it, and asking what 
sort it was, as it would do for seed. The plain- 
tiff afterwards sold it under a warranty in writing 
as '^ Chevalier seed barley.^' It turned out that 
it was '' barley brigg,^' a species of barley unfit 
for malting purposes, and the person to whoiii 
the plaintiff sold it recovered damages against 
him for the breach of warranty. Upon an action 
afterwards brought by the plaintiff against the 
defendant upon his warranty that the barley was 
^^ seed barley,'^ the court held that there was no 
warranty that the barley was '^ seed barley.^' Mar- 
tin, B., in his judgment, said ^' I think there was 
no warranty . The plaintiff, having heard that the 
defendant had some barley to sell, went to the 
defendant's counting house, when a person who 
managed his business produced a sample of bar- 
ley, which was supposed to be seed barley. The 
plaintiff agreed to buy it as seed barley, and the 
impression on the mind of both parties was that 
the barley was seed barley. The plaintiff pur- 
chased that particular thing which the defendant 
called seed barley and the defendant called seed 
barley ; it is the same as if they had given it any 
other name/' 

So, although there be a sample shown to the 
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buyer, if the contract contain a condition which 
is not complied with, although the article agree 
with the sample, the purchaser will not be bound. 
Thus, in Tye v. Fynmore (3 Camp. 461), which 
was an action for not accepting or paying for a 
quantity of sassafras described in the sale note 
as '' two tons of fair merchantable sassafras wood 
in logs at six guineas per cwt.,'^ the defence was 
that the sassafras was not of the sort the pur- 
chaser had a right to expect from the description 
in the sale note; that by ^'sassafras wood,^^ the 
roots of the tree are understood in the trade; 
and that the wood sold by the plaintiff was part 
of the timber which cannot be applied to the 
same purposes, and is not above one sixth part 
of the value of the roots. In answer to this, it 
was proved that the defendant was a druggist, 
and well skilled in articles of this sort ; that the 
day before the contract was entered into a speci- 
men of the wood sold was exhibited to him ; that 
he kept it the following night, and that he had a 
full opportunity to examine it. Lord Bllen- 
BOROUOH, C.J., said, '^This is not a sale by 
sample. It is not enough for the plaintiff to 
prove that the wood corresponds in quality with 
the specimen exhibited to the defendant before 
the sale. The question is, whether it was in the 
understanding of the trade ''fair merchantable 
sassafras wood,*' which it is clearly proved not to 
have been. It is immaterial that the defendant 
is a druggist, and skilled in the nature of 
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medicinal woods. He was not bound to exercise 
his skill, having an express undertaking from 
the vendor as to the quality of the commodity/^ 

Although a sample may be produced, unless 
it can be gathered from the facts that a warranty 
is intended, no implied warranty will be assumed. 
Thus in Ormrod v. Huth and others (14 Mee. & 
Wei. 651), it appeared that the plaintiff, a cotton 
spinner, had through a broker bought several 
bales of cotton from the defendants, who were 
merchants at Liverpool. The usual method of 
purchasing cotton was by brokers. The selling 
broker always had samples by which he sold. 
Inspection from the bulk was quite unusual in 
purchases of cotton. The samples were drawn 
from a slit in the bale, and if any part of the 
bale proved to be of an inferior quality to that 
found in the slit, it was said to be falsely packed, 
and was unmerchantable on that account. It was 
usual for the buying broker to have samples 
drawn by his own people from the bale, which 
redrawn samples he compared with those which 
he had bought. In the present instance forty- 
five of the bales which were purchased by the 
plaintiff were found to be falsely packed. Cotton 
is packed in layers so that the edges are visible 
only at the top and bottom, and along the 
narrow side. In that case there were two, three, 
or more layers of good cotton like the samples ; 
but in the inner part the cotton was bad : in 
some instances there was not more than one 
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layer of good^ and the rest bad. A witness 
stated that this must have been done by design^ 
And that the bales must have been falsely packed 
when purchased^ but there was no evidence to 
show that the defendant was cognisant of the 
fraud. It was proved that the cotton had come 
:Straight from the ship to the defendant's ware- 
house, and they were the consignees, but whether 
they were the consignees on their own account, 
or for others did not appear. Upon a verdict being 
returned for the defendant and a bill of excep- 
tions being tendered to the judge's ruling, the 
43ase was argued in the Exchequer Chamber, where 
the court upheld the verdict. In pronouncing 
the judgment of the court, Tindal, O.J., said, 
" The action is brought for a, false and fraudulent 
representation alleged to have been made by the 
defendant, on the sale of certain cotton to the 
plaintiffs, that the cotton was of the same descrip- 
^lion, and of equal and like quality with the 
sample by them exhibited, whereas in fact it was 
not; the action not being brought upon an 
express warranty, on any express allegation 
being laid in the declaration that the defendant 
knew at the time that the bulk of the cotton did 
not equal in description or quality, the sample 
^hich had been so exhibited. Upon the trial 
the learned judge directed the jury that unless 
they would infer that the defendants, or their 
brokers were acquainted with the fraud that had 
heen practised in the packing, or had acted in the 
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transaction against good faith, or with some 
fraudulent purpose, the defendants were entitled 
to the verdict; and we think that the proper 
direction. The rule which is to be derived from 
all the cases appears to us to be, that where 
upon the sale of goods the purchaser is satisfied 
without requiring a warranty (which is a matter 
for his own consideration) he cannot recover 
upon a mere representation of the quality by the 
seller, unless he can ishew that the representation 
was bottomed in fraud. If indeed the represen- 
tation was false to the knowledge of the party 
making it, this would in general be conclusive 
evidence of fraud ; but if the representation was 
honestly made and believed at the time to be 
true by the party making it, though not true iU 
point of fact, we think this does not amount to 
fraud in law, but that the rule of caveat emptor 
applies, and the representation itself does not 
furnish a ground of action.^^ 

But, although the bulk may agree with the 
sample, if there be any hidden defect which had 
there been no warranty would stiU have amounted 
to a breach of an implied warranty of the goods 
being of a merchantable quality, the vendee will 
not be precluded from relying upon such implied 
warranty. Thus in Mody and others v. Oregson 
(L. Eep. 4 Ex. 49; 38 L. J., Ex. 12) the defendants, 
manufacturers, contracted to supply the plaintiffb 
with a quantity of grey shirting according to 
sample, each piece weighing 71b. Goods were 
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delivered and accepted according to the sample^ 
and of the agreed weighty bnt it was afterwards 
discovered that the weight was made up by 
introducing into the fabric 15 per cent, of china 
clay which /rendered the goods unmerchantable. 
The presence of china clay would not be dis- 
covered by an ordinary examiiiation of the 
sample. An action having been brought for the 
breach of the impKed warranty that the goods 
were of a merchantable quality^ it was held that 
in the absence of a sample^ a warranty of mer- 
chantable quality would have been implied ; that 
the selling by sample excludes that implied 
warranty only with respect to such matters as 
could be judged of by the sample^ and that the 
action was therefore maintainable. In delivering 
the judgment of the court Willbs, J. (p. 52) 
said '' The sale undei: consideration was an ordi- 
nary mercantile sale of manufactured goods under 
the description of pieces of grey shirting weigh- 
ing 71b. a piece^ and according to the general 
rule of law acted upon by Lord Bllbnborough in 
Qardiner v. Gray (4 Camp. 144), and elaborately 
commented upon in the judgment of the Court of 
Queen's Bench delivered by Mbllob, J., in Jones 
V. Jvst (L. Rep. 3 Q. B. 197; 37 L. J., Q. B. 89), 
where the authorities are collected and reviewed, 
had there been no sample, the purchasers, no 
having had an opportunity of inspecting the bulk 
so as to judge of it for themselves, would have 
been entitled to receive not grey shirting of any 
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particular quality, fineness, or make, but mer- 
chantable grey shirting of the specified size and 
weight. ^ In every contract to supply goods of a 
specified description which the buyer has no 
opportunity to inspect, the goods must not only 
in fact answer the specific description, but must 
also be saleable or merchantable under that des- 
cription. In the words of Lord Bllenborough, in 
Oardiner v. 6rrai/, without any particular warranty, 
this is an implied term in every such contract/ 
This rule of law entitling the purchaser in an 
ordinary commercial bargain for the supply of 
goods not specific or agreed upon at the time, 
but described generally as of a designated sort 
to receive merchantable goods of that sort is 
founded upon an obvious inference from the 
character of the transaction, that the parties are 
dealing, not for the mere semblance or shadow of 
the thing designated, but for the thing itself as 
commonly understood in commerce, with the 
essential qualities which make it worth buying 
to a person who wants an article of that designa- 
tion ; in other words, that the buyer and seller in 
the absence of anything to show an intention to 
the contrary must be taken as intending to buy 
and sell respectively a merchantable article of the 
designated kind. .... Did then, under these 
circumstances, the fact of the sale being by 
sample negative the implied term that the goods 
should be merchantable ? That must depend 
upoh the intention and object of the parties in 

E 
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using the sample; and the object and use of 
either inspection of bulk or sample alike, are to 
give information disclosing directly through the 
senses what any amount of circumlocution might 
fail to express. It seems diflScult, therefore, to 
ascribe any greater effect to a sample in exclud- 
ing implication than would be ascribed to express 
words in the contract giving, so far as words 
could give, the same amount of information ; and 
as to such words the doctrine that an express 
provision excludes implication {expressum facit 
cessare tadtum) does not affect oases in which the 
express provision appears upon the true con- 
struction of the contract to have been super- 
added for the benefit of the buyer, as in Bigge 
V. Pa/rJcinson (7 Hur. & Nor. 955; 31 L. J., 
Ex. 301) where a warranty that the provision 
sold should pass the inspection of the East India 
Company was held not to exclude the implied 
warranty of merchantableness. Doubtless, even 
in cases where but for the use- of a sample there 
would be an implied term that the bulk was of a , 
certain quality, the use of a sample which to a 
person of ordinary diligence and experience 
would disclose the want of that quality, negatives 
the implication, because it expresses to the buyer 
a different intention on the part of the seller, as 
in the case of damaged, or adulterated, or other- 
wise inferior goods by sample showing that they 
are of such character. And there are other cases 
in which the sample is given, whether by buyer 
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or seller, under circumstances which make it the 
only description of the thing to be supplied, and 
so to constitute the only touchstone of the con- 
tract. If, for instance, a person dealing in some 
white mineral of which he had found a vein, 
were to produce a sample and sell by the general 
description '^ the stuflF of which this is a sample/^ 
he would only be bound to deliver stuff the same 
as the sample, although it should turn out to be 
unmerchantable and worthless. In such a case 
the buyer has not stipulated for anything but 
stuff identical with the sample, whatever it might 
turn out to be; and the result is the same as if 
there had been simply a purchase of so much 
of the white mineral itself as it lay, without any 
description of kind or quality. But suppose the 
contract had been for the sale of so much China 
clay, or other designated substance known in 
commerce, according to a sample produced by 
the seller, which gave the buyer no information 
that the stuff to be supplied was' not of the 
designated description, and afterwards upon de- 
livery, the article, for some defect which could 
not be discovered in the sample, turned out 
upon trying to use it in bulk, to be unmerchant- 
able by reason of the admixture of a foreign 
substancd ; or suppose flour sold by sample, and 
on delivery found to be mixed with a white 
earth which at once increased the weight and 
made the bulk unwholesome or unable to rise in 
baking, and so, unmerchantable ; or brandy sold 

E 2 
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by sample coloured with some new stufiF which 
turned out to be a violent purgative, but the 
eflTect of which could not be discovered by tastirfg 
in the usual way without swallowing, or which did 
not act until the bargain was complete — what is 
the law of such cases ? This question may arise 
in various states of fact, as to many of which the 
law has been already settled by decided cases, no 
one of which applies in terms to the present. 
The first state of circumstances already dealt 
with by decisions is that of a sale by sample of 
goods in which, unknown to the seller and buyer, 
there was a defect by reason of the fraudulent, act 
of the producer of the goods done to increase the 
apparent weight, such defect not being discover- 
able by the sample, though it afterwards de- 
veloped heat in the bulk so as to make it un- 
merchantable. That was the case of Parhinson 
V. Lee (2 East, 314), where there was a sale of 
hops by sample, which the farmer had fraudu- 
lently watered in order to increase their weight. 
This fact was unknown to the seller, though the 
fraud was of a sort known in the trade, and of 
this both buyer, and seller were aware. The 
sample being taken from the centre of the pocket 
and exposed to the air did not suflfer from the 
damp, and it would not suffer in the bulk until it 
was disclosed by the gradual process of heating. 
The hops were bought in January and delivered 
on the 8th of July, By the end of July the 
effects of the heating were apparent in all the 
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pockets; one of them was found to be un- 
saleable a few days after delivery, and the 
rest between that time and the 18th of October 
following. The jury found that the bulk 
answered in fact to the sample at the time 
of the sale without fraud, and that the seller had 
then no knowledge of the latent defect of the, 
commodity. They, however, found for the 
plaintiflF upon the direction of the judge, upon 
the court alleging an implied warranty of mer- 
chantableness. That direction, which certainly 
went a very long way, when it is considered that 
as the sample was sound and the bulk answered 
the sample at the time of the sale the hops must 
have been good at that time, was overruled by 
the Court, and a new trial granted upon the 
ground that '^ the buyer had bought the pockets 
upon samples fairly taken in the usual way, and 
the seller merely sold what he had before 
bought upon the same mode of examination. '^ 
Lawrence, J., in delivering judgment said : ^^ I 
know of no authority which makes the. seller 
liable for a latent defect where there is no fraud, 
and no representation was made by him on the 
subject to induce the buyer to take the thing. In 
1 Eoll. Abr. 90, p. 3, it is said that if a merchant 
sell cloth to another knowing it to be badly 
fulled, an action in the case in nature of deceit 
lies against him, because it is a warranty in law. 
But there is no authority stated to show that the 
flame rule holds if the commodity sold have a 
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latent defect/' So that in Parhinson v. Lee (the 
authority most relied upon for the defendants), 
the sample was fair, the bulk purchased was 
ascertained and existing — ^it did, at the time the 
bargain was made and the property passed, in 
fact answer the description in the contract, and 
was the very thing bargained for, and the secret 
defect which afterwards developed itself and 
made the bulk unmerchantable was not known to 
the seller, nor caused by any act of his. Another 
class of cases is that of goods bought under a 
specified commercial description, either by 
sample, or even after inspection of bulk. In 
such case it is an implied term, notwithstanding 
the sample, or inspection, that the goods shall 
reasonably answer the specified description in 
its commercial sense. The sample in such cases 
is looked upon as a mere expression of the 
quality of the article, not of its essential 
character, and, notwithstanding the bulk be 
fairly shown, or agree with the sample, yet, if 
from adulteration or other causes not appearing 
by the inspection or sample, though not known 
to the seller, the bulk does not reasonably 
answer the description in a commercial sense, 
the seller is liable. Thus, in Nichols v. Oodts 
(10 Exch. 191 ; 23 L. J., Ex. 314), where the 
sale was of foreign refined rape oil, warranted 
only equal to sample, the jury found that the oil 
tendered was the same as the sample, but that it 
was not ^^ foreign refined rape oil,'' but a mixture 
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of foreign refined rape oil and another oil, it was 
held by the Court of Exchequer that the sample 
must be considered as referring to quaHty only, 
and could not control the contract in respect of 
the essential character of the article to be de- 
livered. As Pollock, C.B., said : 5' It is not 
exactly a warranty, but if a man contracts to buy 
a thing he ought not to have something else 
delivered to him.^^ And, for like reasons, in 
Josling v. Kingsford (13 Com. B., N. S. 447 ; 32 
L. J., 0. P. 94), upon a sale of " oxalic acid, 
quality approved,^^ after examination of samples 
and inspection of bulk, the bulk upon trial 
in use proved inferior, and being chemically 
tested, appeared to have been adulterated with 
ten per cent, of sulphate of magnesia, so as 
that, in the opinion of the jury, it was not 
what in commercial language might properly be 
said to come under the denomination of oxalic 
acid. The seller in that case, although he knew 
nothing of the adulteration, was held liable by 
the Court of Common Pleas. These cases were 
approved in Jones v. Just (L. Rep. 3 Q. B. 197 ; 37 
L. J., Q. B. 89) by the Court of Queen^s Bench, 
and they establish beyond question that neither 
inspection of bulk nor use of sample absolutely 
exclude an inquiry whether the thing supplied 
was otherwise in accordance with the contract, 
and that if the sellers in this case had agreed to 
deliver merchantable grey shirting according to 
a sample, not disclosing that it was unmerchant- 
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able by reason of the mixture of china clay, they 
would have been liable The question, therefore, 
is whether the facts of the case showed that the 
contract was for merchantable grey shirting? 
and this must depend upon the fair inference to 
be drawn from the contract itself, and the cir- 
cumstances under which it was made, so far as 
they are relevant to explain it. The goods were 
not specified nor ascertained. They were bought 
by a sample which did not disclose any defect. 
That sample was made by the seller to represent 
the article, and, as we must assume against the 
seller, to represent it fairly to the buyer. It did 
in fact, represent to the buyer a merchantable 
article. The article itself was stipulated for in 
terms, ^'each piece to be of 71b. weight,^' 
which, if properly complied with, and no foreign 
material introduced, would have insured a mer- 
chantable article. The superadded stipulation 
for each piece to weigh 71b. was descriptive of 
the goods, and asserted their essential character 
for commercial purposes. Agreement with the 
sample as to quality would not satisfy this term 
of the contract. If the pieces delivered had 
weighed 61b., though they had agreed with the 
sample, the contract would have been broken. 
It was the feigned and colourable performance, 
not real fulfilment, of the stipulation as to weight 
that caused the goods to be unmerchantable. 
These were the circumstances in which the 
learned judge ruled that there was a warranty 
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of mercliantableness as to matters which could 
not be judged of from the sample. For the 
reasons already given, we think that the direction 
was right, upon the ground that the contract, if 
truly fulfilled, would have given the buyer a 
merchantable article ; and we need not consider 
whether it might not also be sustained upon the 
ground that the seller himself made the sample, 
and must be taken to have warranted that it was 
one which, so far as his (the seller^s) knowledge 
went, the buyer might safely act upon/' 

Prom the principles laid down in the fore- 
going lucid judgment it may be taken : 

First, that when a sample is produced of an 
article the properties and qualities of which are 
not professed to be known by the seller, and 
which article is not commercially associated with 
any special properties or conditions, the vendor 
will not be answerable for any inherent defects 
which may render it useless to the purchaser. 

Second, that where the vendor of a chattel by 
sd.mple does not profess to be acquainted with 
the bulk, not being the grower, or manufacturer 
of the chattel, and at the time of sale the bulk 
appears to agree with the sample, he will not be 
responsible if afterwards the bulk turns out, 
without his knowledge, to have been tampered 
with, adulterated, or rendered unsaleable by such 
grower, or manufacturer : {Parkinson v. Lee, 2 
Bast, 314.) 

Third, that where goods are bought by sample 

E 3 
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under a specific commercial description, even 
after inspection of the bulk, the seller will be 
liable if the bulk shall not answer the specified 
description in its commercial sense, the sample 
in such case being looked upon as a mere ex- 
pression of the quality of the article, and not of 
its essential character : {Nichols v. Oodts, 10 Exch. 
131 j 2^ L. J., Exch. 314 ; Joslmg v. Kmgsford, 
13 Com. B., N. S. 447 ; 32 L. J., 0. P. 94.) 
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CHAPTER VII. 

AS TO IMPLIED WARRANTIES ON THE SALE 

OF PROVISIONS. 

The question as to whether on the sale of pro- 
visions there is any implied warranty that they 
are fit for human food would seem to be one of 
some doubt. Mr. Benjamin, in his able treatise 
on the sale of personal property, after reviewing 
the various decisions, comes to the conclusion 
that there is no such implied warranty (page 
550-1, 2nd edit.) It cannot, however, but be 
admitted that there are numerous dicta of the 
judges to the contrary, and that to hold that 
there is no such implied warranty would be to 
negative the well established rule that a warranty 
is implied that the article sold is fit for the 
purpose for which it is intended. Thus in Jones 
V. Bright (5 Bing. 533), Best, O.J. enunciates the 
principle, '^ If a man sells an article, he thereby 
warrants it to be merchantable — that it is fit for 
some purpose. This was established in Laing v. 
Fidgeon (6 Taunt. 107). If he sells it for a 
particular purpose, he thereby warrants it fit for 
that purpose, and no case has decided otherwise, 
although there are doubtless some dicta to the 
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contrary The law, then, resolves itself 

into this : that if a man sells generally he under- 
takes that the article sold is fit for some purpose ; 
if he sells it for a particular purpose, he under- 
takes that it shall be fit for that particular 
purpose/^ In the same case Park, J., referring 
to the dictum of Lord Bllbnborough in Bluett 
V. Osbom (1 Stark. 384), that by selling an article 
the vendor impliedly warrants it fit for the pur- 
pose for which it is sold, observes ^^ that it is 
important for the interests of commerce that it 
should be so/^ So in Gray v. Gox (4 B. & C. 108), 
Lord Tentbrden said, '^ If a person sold a com- 
modity for a particular purpose, he must be 
understood to warrant it reasonably fit and 
proper for such purpose/' In Blackstone's 
Commentaries (vol. 3, p. 166), it is said "In 
contracts for provisions it is always implied that 
they are wholesome ; and if they be not, the same 
remedy (viz.: an action on the case to exact, 
damages for the deceit) lies against him,'' and in 
Burnby v. Bollett (16 Mee. & Wei. 649), Parke, 
B., in the course of the argument says, ^^ The 
sole point for consideration is, whether an ordi- 
nary individual not clothed with any character of 
general dealer in provisions, who bona fide sells 
meat for human consumption, is liable to an action 
on the case by the buyer of the article if it 
proves unsound ? This is not the case of a 
butcher, or taverner, or farmer, killing or 
exposing to sale meat in open market, who may 
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be reasonably taken as impliedly warranting 
the meat to be sound/^ Even in the absence of 
authorities, common sense points out that when a 
butcher (for instance) exposes in his shop joints 
of meat, he does so with the sole view of their 
being purchased to be consumed as human food, 
and that he holds out to intending purchasers 
that such joints of meat are fit for that purpose/ 
There are two cases, however, in which it was 
held that upon the sale of meat no warranty of 
fitness as human food could be implied. Upon a 
perusal, however, it will be seen that neither case 
involves the principle above attempted to be 
established. In Bumby v. Bollett, above referred 
to. A, J a, farmer, bought in the public market of a 
county town from jB., a butcher, keeping a 
stall there, the carcase of a dead pig for con- 
sumption, and left it hanging up, intending 
to return after completing other business, and 
take it away. In his absence, 0., a farmer, 
on seeing and wishing to buy it, was referred 
to A. as the owner, and subsequently on the 
same day, bought it of A,, the original buyer, with- 
out any warranty. It did not appear that any 
secret defect in it was known to any of the 
parties. It turned out unsound and unfit for 
human consumption. Upon an action brought by 
0. against -4., to recover back the purchase-money 
for the breach of an implied warranty of sound- 
ness, it was held that there was no such implied 
warranty. In the course of the considered judg- 
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ment of the court, Parke, B., says '^ It did not 
appear that the defendant had any knowledge of 
the unsound state of the pig j and he was not a 
butcher or dealer in meat. He had not exposed 
it publicly for sale. He had bought the pig for 
his own use, and left it till it should be delivered. 
But when he sold it to the plaintiiBf there was a 
reasonable presumption for the consideration of 
the jury that he knew it was to be used for 
human food.'' After reviewing certain ancient 
authorities, he continues '^ The defendant in this 
case was not dealing in the way of a common 
trade, and was not punishable in the least for 
what he did. He merely transferred his bargain 
to the plaintiff. He falls within the reason of the 
former part of Lord Hale's distinction ; and there 
being no evidence of a warranty or of any fraud, 
he is not liable." 

Subsequently there is the case of Emmerton 
V. Mathews (7 Hur. & Nor. 586 ; 31 L. J., Ex. 
139.) In that case. A., a salesman who sold 
in a public market (a salesman, being a person 
who sells on commission the meat consigned 
to him by his employers) sold a carcase of 
meat to the plaintiff, who was a butcher or 
retailer of meat in Newgate Market. The car- 
case was publicly exposed there by the defendant. 
It looked bright to the eye and appeared to be 
good meat. The plaintiff saw it and purchased 
it, believing it to be such. It was taken to his 
shop, cut up, and several joints were retailed to 
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dififerent customers. On being cooked it became 
black, and had a very bitter taste ; and it was 
taken for a fact that it was not fit for human food. 
The defect, however, was such that it could 
not be detected so long as the meat was raw, and 
appeared only on its undergoing the process 
of cooking. There was no evidence that the 
salesman knew or had the means of knowing, 
or had any reason to suspect that the beef in 
question was otherwise than good wholesome 
meat, fit for human food. The plaintiff bought it 
on his own inspection, and there was no actual 
warranty, nor was anything said about the 
quality. A verdict by consent having been taken 
for the plaintiff, leave being reserved to move for 
a rule to enter a nonsuit, such rule was ultimately 
made absolute. In delivering the considered 
judgment of the court Pollock, O.B., said ^^ On 
the first point ^' (the alleged implied warranty) 
^' as nothing passed at the time of the sale about 
the quality of the meat, the question is whether 
there is by law a warranty under the circum- 
stances of this case that the carcase sold by the 
defendant to the plaintiff, first, was fit for human 
food, and secondly, was free from any such defect 
as it turned out to have. The undoubted general 
law is, that in the absence of aU fraud, if a 
specific chattel be sold, the buyer having an 
opportunity of examining and selecting it, the 
rule of caveat emptor applies (see Chanter v. 
JSoplcinSj 4 Mee. & Wei. 399 ; Parhinson v. Lee, 
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2 East^ 314; Morley v. Attenhoroughy 3 Exch. 
500)^ and the plaintiff has to establish that 
in the case of a salesman dealing with a retail 
butcher there is an exception to the general 
rule, and that there is an impHed warranty 
that the meat is fit for the purpose for which 
probably it is bought. There was no evi- 
dence as to the time when the business of a 
salesman of meat commenced in London ; pro- 
bably it is (comparatively speaking) modern ; at 
present it is very considerable. Since the intro- 
duction of railways large supplies of slaughtered 
meat arrive from the country to be disposed of 
by salesmen, the nature of whose occupation is 
well-known to those who deal with them. We 
have taken time to consider our judgment, 
because it was contended on the argument that 
in all sales of articles to be used as food for man, 
the law implied a warranty that they were fit for 
that purpose. Another ground was, that it was 
penal to expose meat for sale which was unfit for 
human food. In support of this view, our at- 
tention was called to the statute 51 Hen. 3, and 
another, Edw. 1, not printed in the statute book, 
but referred to in 4th Institute, 261 ; also to a 
more recent Act of Parliament, 14 & 15 Vict, 
c. xci. (local and personal), called ^ The City of 
London Sewers Act, 1851,' and it was argued 
that the contract being illegal, the money might 
be recovered back, or a count might be framed 
on the statute. Any legal point which in the 
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remotest degree bears upon the public health 
and the general safety of the community, is 
deserving of the fullest consideration, but having 
given that consideration, we are of opinion that 
there is no case that at all governs the present 
— none of the cases cited at the bar decide this 
case, though in Bumby v. Bollett, all the law is 
collected, and the matter was much discussed; 
and we are of opinion that a salesman offering 
for sale a carcase with a defect of which he is not 
only ignorant, but has not any means of know- 
ledge (the defect being latent), is not liable to any 
penalty, and does not as a matter of law im- 
pliedly warrant that the carcase is fit for human 
food, and is not bound to refund the price 
should it turn out to be so, and we think that 
tmy counts that might be framed on the notion 
that the declaration might be amended would be 
bad on demurrer. The result is that the rule to 
enter a nonsuit will be made absolute/' 
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CHAPTEE VIII. 

AS TO IMPLIED CONTRACTS ARISING OUT OF 
THE CUSTOM OR COURSE OF TRADE. 



All contracts made in the ordinary course of 
trade without stipulation, warranty, or express 
provision, are presumed to incorporate the usage 
and custom of trade to which they relate. The 
trade is the ground of the contract, and the 
custom and usage as members or parts of that 
trade compose a whole thing. The contracting 
parties being conusant of such customs are 
presumed, and the presumption is generally con- 
sistent with the truth, to have it in their in- 
tention that their contract shall not exclude 
such usage : (See Yeats v. Pirn, Holt^s N. P. 95, 
n. p. 96.) 

In Hutton v. Warren (1 Mee. & Wei. 475), 
Parke, B., observes, "It has long been settled 
that in commercial transactions extrinsic evi- 
dence of custom and usage is admissible to annex 
incidents to written contracts in matters with 
respect to which they are silent.^' 

In Jones v. Bowden (4 Taunt. 866), Heath, J., 
in his judgment mentioned a trial before himself 
on the Home Circuit in an action on the sale of 
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some sheep sold as stock ; and the evidence was 
that by the custom of the trade, stock were 
understood to be sheep that were sound; and 
he directed the jury that it amounted to an 
implied warranty that they were sound, and 
that that direction never was questioned when 
the case afterwards came before the King^s 
Bench/' 

In Syers v. Jones (2 Exch, 116), Parke, B., in 
delivering the judgment of the court in the case, 
in which the question was raised as to whether, 
in an action for the price of tqjbacco sold, evi- 
dence is admissible to show that by the esta- 
blished usage of trade all sales are by sample, 
although not so expressed in the bought and 
sold notes, said, " There is no doubt that in 
mercantile transactions and others of ordinary 
occurrence, evidence of established usage is ad- 
missible not merely to explain the terms used, 
but to annex customary incidents. In the case 
of Sutton V. Warren {supra), the law on that 
subject was laid down fully, and the limitations 
pointed out. Such usage is admissible when it 
is not expressly or impliedly excluded by the 
term of the written instrument. The question 
then is whether by implication that usage is 
excluded in this case ? For the purposes of the 
argument it must be assumed that in the tobacco 
trade, whenever a sale of tobacco took place and 
the bought note was silent on that subject, and 
when samples were delivered, it was the pre- 
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vailing usage that the vender was understood to 
agree that the bulk should correspond with 
them. This undoubtedly amounts to a parol 
warranty or agreement that the bulk should 
correspond with the sample/^ 
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CHAPTER IX. 

AS TO IMPLIED WARRANTIES FROM TRADE 

MARKS. 

" It is quite familiar,'' as was said by Willes, J., 
in his judgment in HopJcins v. Hitchcock (32 L. J., 
C. P. 154), ^^that in many instances a particular 
brand may be of the greatest possible value, 
even though in reality it may not aflfect the 
quality of the article on which it is impressed. 
It may either indicate that the article was made 
by a particular person or firm, and so serve as a 
guarantee for its excellence, or it may have a 
merely capricious value, as where the article is 
intended to be sold in a place where the brand is 
known, and from mere inveteracy of habit people 
choose to go on purchasing those articles of the 
kind only which are marked in a particular way, 
and to which they have always been accustomed. 
It is clear also that whether the brand be of 
value or not, if a purchaser stipulates that the 
article which he buys shall be stamped with a 
particular brand, he has a right to object if 
the article when furnished to him is not so 
stamped.'' 

The Merchandise Act, 1862 (25 & 26 Vict. 
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c. 88) contains very important provisions with 
reference to the sale of articles with a trade 
mark^ and the guaranteeing that trade marks are 
genuine. Sect. 19 enacts that " In every case in 
which at anytime after the 31st of December, 1863, 
any person shall sell or contract to sell (whether 
by writing or not) to any other person any 
chattel or article with any trade mark thereon, or 
upon any cask, bottle stopper, vessel, case, 
cover, wrapper, band, reel, ticket, label, or other 
thing, together with such chattel or article, shall 
be sold or contracted to be sold, the sale or con- 
tract to sell shall in every such case |)e deemed 
to have been made with a warranty or contract 
by the vendor to or with the vendee that every 
trade mark upon such chattel or article, or upon 
any such cask, bottle, stopper, vessel, case, cover, 
wrapper, band, reel, ticket, label, or other thing 
as aforesaid, was genuine and true, and not 
forged or counterfeit, and not wrongfully used, 
unless the contrary shall be expressed in some 
writing signed by or on behalf of the vendor, 
and delivered and accepted by the vendee.^^ 

The 20th section enacts that '^ In every case in 
which at any time after the 31st of December, 
1863, any person shall sell or contract to sell 
(whether in writing or not) to any other person 
any chattel or article upon which, or upon any 
cask, bottle stopper, vessel, case, cover, wrapper, 
reel, ticket, label, or other thing, together with 
which such chattel or article, shall be sold or con- 
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tracted to be sold, any description, statement, or 
other indication of or respecting the number, quan- 
tity, measure, or weight of such chattel or article, 
or the place or country in which such chattel 
or article shall have been manufactured or pro- 
duced, the sale or contract to sell shall in every 
such case be deemed to have been made with a 
warranty or contract by the vendor^ to or with 
the vendee that no such description, statement, 
or other indication was in any material respect 
false or untrue, unless the contrary shall be ex- 
pressed in some writing signed by or on behalf 
of the vendor, and delivered to and accepted by 
the vendee : " (See Hopkins v. Hitchcock, 32 L. J., 
C. P. 154, ante, p. 23). 
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CHAPTEE X. 

AS TO WARRANTIES ON THE SALE OF 
HORSES AND OTHER ANIMALS. 

Although the law applicable to warranties on 
the sale of horses and other animals in no way 
differs from that applicable to warranties on the 
sale of other chattels, yet, as the sale of this kind 
of property is usually accompanied by a descrip- 
tion of warranty peculiar to itself, it has been 
thought advisable to devote a distinct chapter to 
its consideration. 

As to warranties of soundness of animals. — 
As, with regard to the sale of living animals, not 
only their physical condition, but their dis- 
position and habits may go far to govern their 
marketable value, so in addition to a warranty of 
soundness, it often becomes a term that the 
animal shall be free from vice, or be steady to 
ride or drive. Whether or not the animal 
conforms to the warranty will, of course, be a 
question of fact. There are, however, some 
judicial decisions which must be kept in mind 
when considering whether or not a warranty of 
this kind of chattel has been broken. 

With referrence to a warranty of soundness, it 
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must be taken as a well established principle 
that (in the words of Parke, B., in Kiddell v. 
Buma/rd, 9 Mee. & Wei. 668), if, at the time of 
the sale, the animal has any disease which either 
does diminish the actual usefulness of the animal 
so as to make him less capable of work of any 
description, or which in its ordinary process wiU 
diminish the actual usefulness of the animal, or 
if the animal has, either from disease or accident, 
undergone any alteration of structure that either 
actually does at the time, or in its ordinary 
effects will, diminish the natural usefulness of 
the animal, such animal is unsound. And in this 
view it matters not whether the disease or defect 
be of a slight or merely temporary character or 
not, nor that the defect arises from a congenital 
malformation. 

Upon the subject generally of a warranty 
of soundness of animals we have the above 
case of Kiddell v. Buma/rd, which was an 
action to recover damages for the breach of 
a warranty of the soundness of three bullocks. 
At the trial it appeared that the bullocks had 
been sold with a warranty of soundness, and 
the plaintiff immediately put them into a drove 
and sent them on a journey of considerable 
length. It was proved that after the bullocks 
had been bought, they appeared very weak, and 
exhibited appearances of unsoundness in scour- 
ing more than usual, which was confirmed during 
the journey, as one of them died, and the other 
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two were ^flerwards sold by the plaintifF at a 
mucli less price than he had paid for them. The 
jndge told the jury that in order to entitle the 
plaintiff to recover he must show that at the time 
of the sale the beasts had some disease^ or the 
seeds of some disease which wonld render them 
unfits or in some degree less fit for the ordinary 
use to which they would be applied. The jury 
having found a verdict for the plaintiff with 25Z. 
damages^ a rule for a new trial was moved for 
on the ground of misdirection, it being insisted 
that if the judge's direction were right, any 
slight injury or disorder which required only a 
little attention, and could be easily cured, would 
constitute unsoundness ; and in support of this 
view Oarment v. Ba/rrs (2 Bsp. 673), and Bolden 
V. Brogden (2 Moo. & Eob. 113) were cited. 
The court, however, refused the rule. In his 
judgment, Paekb, B., said, " I think there ought 
to be no rule in this case. The rule I laid down 
in Ooates v. Stevens (2 Moo. & Rob. 137), is cor- 
rectly reported, and I am there stated to have 
said ^ I have always considered that a man who 
buys a horse warranted sound must be taken as 
buying him for immediate use, and has a right to 
expect one capable of that use, and of being 
immediately put to any fair work the owner 
chooses. The rule as to soundness is, that if at 
the time of the sale the horse has any disease 
which either actually does diminish the actual 
usefulness of the animal, so as to make him less 
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capable of work of any description^ or which in 
its. ordinary progress will diminish the natural 
usefulness of the animal^ or if the horse has^ 
either from disease or accident^ undergone any 
alteration of structure that either actually does 
at the time^ or in its ordinary effects will^ diminish 
the natural usefulness of the horse^ such horse is 
unsound. If the cough actually existed at the 
time of the sale as a disease^ so as actually to 
diminish the natural usefulness of the horse at 
that time^ and to make him then less capable of 
immediate work^ he was then unsound; or if 
you think the cough which in fact did afterwards 
diminish the usefulness of the horse existed at 
all at the time of the sale, you will find for the 
plaintiff. I am not now delivering an opinion 
formed on the moment on a new subject : it is 
the result of a full previous consideration/ 
That is the rule I have always adopted and acted 
on in cases of unsoundness, although in so doing 
I differ from the contrary direction laid down by 
my brother Colbbidgb, in the case of Bolden v. 
Brogden, which has been referred to. I think 
the word ^ sound' means what it expresses, 
namely, that the animal is sound and free from 
disease at the time he is warranted to be sound. 
If indeed the disease were not of a nature to 
impede the natural usefulness of the animal for 
the purpose for which he is used, as, for instance, 
if the horse had a slight pimple on his skin, it 
would not amount to unsoundness ; but even if 

F 2 
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such a thing as a pimple were on some part of 
the body where it might have that effect^ as for in- 
stance^ on a part which would prevent the patting 
a saddle or bridle on the animal^ it would be dif- 
ferent. An argument has, however, been adduced 
from the sUghtness of the disease and facility of 
cure ; but if we once let in considerations of that 
kind, where are we to draw the line ? A horse may 
have a cold which may be cured in a day ; or a 
fever which may be cured in a week or a month, 
and it would be difficult to say where to stop. 
Of course, if the disease be slight, the unsound- 
ness is proportionately so, and so also ought to 
be the damages, and if they were very incon- 
siderable the judge might still certify under the 
statute of Elizabeth to deprive the plaintiff of 
costs. But on the question of law, I think the 
direction of the judge in this case was perfectly 
correct, and that this verdict ought not to be 
disturbed. Were this matter presented to us 
now for the first time we might deem it proper 
to grant a rule, but the matter has been, we 
think, settled by previous cases, and the opinion 
which we now express is the result of deliberate 
consideration." So too, Aldbeson, B., in his 
judgment says, '' The word 'sound' means sound, 
and the only qualification of which it is sus- 
ceptible arises from the purpose for which the 
warranty is given. If, for instance, the horse is 
purchased to be used in a given way, the word 
' sound ' means that the animal is useful for that 
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purpose ; and ' unsound ^ means that he at the 
time is affected with something which will have 
the effect of impeding that use. If the disease 
be one easily cured^ that will only go in mitiga- 
tion of damages. It is, however, right to make 
to the definition of unsoundness the addition my 
brother Pabee has made, namely, that the dis- 
qualification for work may arise either from 
disease or accident ; and the doctrine laid down 
by him on the subject, both to-day and in the 
case of Ooates y. Stevens, is not new law, and is to 
be found recognised by Lord Bllenbobough, 0. J., 
and other judges in a series of cases.^^ The other 
judges (GuBNEY, B. and Eolfb, B.) concurred. 

In the earlier case of Elton v. Brogden (4 Camp. 
280), which was an action on the warranty of a 
horse, the plaintiff found that the horse was 
lame at the time of the sale. The defendant, 
allowing thid, undertook to prove that the lame- 
ness was of a temporary nature, that he after- 
wards recovered, and has since become in all 
respects sound. Lord Ellenbobough, C.J., upon 
this said, "I have always held, and now hold, 
that a warranty of soundness is broken if the 
animal at the time of the sale had any infirmity 
upon him, which rendered him less fit for present 
service. It is not necessary that the disorder 
should be permanent or incurable. While a 
horse has a cough, I should say he is not sound, 
although that may either be temporary or may 
prove fatal. The horse in question having been 
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unsound at the time of the sale^ when he was 
warranted to be sounds his condition subsequently 
is no defence to the action. 

In the still earlier case of Oa/rment v. Barrs 
(2 Esp. 673)> Byeb, C.J., held that a horse 
labouring under a temporary injury or hurt, 
which is capable of being speedily Cufed or 
removed, is not for that an unsound horse ; and 
that where a warranty is made that such a horse 
is sound, it is made without any view to such in- 
jury ; and that a horse so circumstanced is not an 
unsound horse within the meaning of the warranty. 
This ruling, however, so opposed to subsequent 
decisions, cannot now be held as of any authority. 

The general question of unsoundness was 
further considered in the case of Holliday v. 
Morgan (1 Ell. & Ell. 1 ; 28 L. J., Q. B. 9), which 
was an action for the breach of warranty of the 
soundness of a horse. It appeared that on the 
day after the plaintiff purchased the horse it 
was found to be in the habit of shying, and 
continued the habit till the plaintiff returned it 
to the defendant. A veterinary surgeon deposed 
that the horse was shortsighted, and that this 
was the consequence of an extreme concavity 
of the cornea of the eye ; and that the short- 
sightedness was the cause of shying. He further 
deposed that there was no symptoms of any 
present or former disease of the eye. The 
defendant's counsel contended that a defect 
which thus appeared to be congenital was not 
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an unsoundness constituting a breach of war- 
ranty of soundness. The judge (The Common 
Seejeant) told the jury that an infirmity dis- 
abling a horse from doing his proper work 
constituted unsoundness, though it was only 
such an infirmity as in a human be^ng might 
be remedied by a suitable pair of spectacles ; 
and that if they thought the horse shied in 
consequence of the defective formation of the 
eye, there was unsoundness although arising 
from original malformation, and therefore there 
was a breach of the warranty. The jury having 
returned a verdict for the plaintifi; a rule was 
moved pursuant to leave to enter a verdict 
for the defendant. In refusing the rule Lord 
Campbell, C. J., said, '^ I am of opinion that the 
direction of the learned Common Serjeant was 
unexceptionable. The unsoundness consisted in 
a tendency to shy produced by natural mal- 
formation; so produced, it was not the less 
unsoundness. Mr. Keane has properly brought 
several authorities before us, but, though in those 
it was said that a disease supervening after a 
sale was not an unsoundness constituting a 
breach of the warranty given at the time of the 
sale, yet it cannot be said, that if there be at 
the time of the sale a congenital defect pre- 
venting the horse from doing what is expected 
of a horse, that is not unsoundness. Surely if 
a horse were bom blind, the blindness would 
constitute a breach of warranty, though the 
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deficiency existed from the first. As to the other 
objection^ I think that the defect was not one 
of which the purchaser with express warranty 
was bound to take notice; he might naturally 
exercise less vigilance than he would exercise 
where he had not a warranty to rely on/' 
WiGHTMAN, J., also Said, "Where a congenital 
defect has a tendency to produce that which^ 
when produced, constitutes unsoundness, but 
which is not produced at the time of sale, the 
dicta which Mr. Keane has cited may apply. 
But here the congenital defect had, at the time 
of sale, produced a shortsightedness which pre- 
vented a reasonable use of the horse. It never 
has been said that such a defect is not unsound- 
ness, and the direction was perfectly right. 
Here was a warranty, and at the time of the 
sale there was a congenital defect which then 
produced unsoundness.^' Belb, J., observed, 
''The animal had a defect of vision which 
diminished its usefulness at the time of sale. 
That is nnsonndness within the ordinary defi- 
nition. The defendant says it was not so, 
because the defect was congenital. But I 
dissent from the proposition that congenital 
defects cannot constitute unsoundness. The 
unsoundness may be either congenital or super- 
vening after birth, and before the sale.^' " The 
true question,^' says Hill, J,, ''is whether there 
is a defect rendering the horse less fit for reason- 
able use at the time of sale, whether the 
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defect be congenital or not : '' (See ako Joliff v. 
Bendell, Ryan & Moody, 136.) 

With principles so clearly laid down it cannot 
be difficult in any given case where the facts are 
established to determine whether or not a war- 
ranty of soundness has been broken. In support 

of the defendant's contention in the case of 

• 

Holliday v. Morga/n, the cases of Dickinson 
V. Follett (1 Moo. & Rob. 299), Brown v. 
Elkington (8 Mee. & Wei. 132), and Bailey v. 
Forrest (2 Car. & Kir. 131), were cited, to which it 
may be as well here shortly to refer. In DicMn' 
son V. Follett, which was an action on a warranty 
of soundness, the horse had been kept and used 
as a carriage horse (for which purpose he was 
bought) about a month, and was then tendered 
to be returned as unsound. It was admitted 
that the horse was unsound at that time, but 
there was conflicting evidence as to whether the 
unsoundness existed at the time of the sale, or 
whether it arose from some subsequent cause; 
and on the other hand a veterinary surgeon 
called for the defendant, after giving his opinion 
that the lameness arose from a recent injury, 
stated also that the horse was so ill-formed from 
turning out one of his fore-legs as to be incapable 
of work to any extent without cutting, so as to 
produce lameness. In summing up Aldebson, 
.B., said that the horse could not be considered 
unsound in law merely from badness of shape. 
As long as he was uninjured he must be con- 

F 3 
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sidered sound ; when the injury is produced by 
the badness of his action^ that injury constitutes 
the unsoundness. In Brown v. Elkington, Lord 
Abingeb in summing up^ told the jury that 
a defect in the form of a horse which had not 
occasioned lameness at the time of the sale^ 
although it might render the animal more liable 
to become lame at some future time, was no 
breach of warranty ; and upon the case coming 
before the full court for a rule for a new trial 
upon the ground of misdirection, the judge's 
Bumming up was upheld^ and the decision of 
Aldbrson, B., in Dickinson v. Follett was sup- 
ported. In Bailey v. Forrest it was proved that 
the horse had thin-soled feet, and fell lame some 
time after the sale. Upon this, Cresswell, J., 
said " the plaintiff must, in order to recover in 
this action, make out that the horse was unsound 
at the time of the sale. Mere defective forma- 
tion, however, not producing lameness at the 
time of the sale, is not in my opinion unsound- 
ness.^' It will be observed that in not any one 
of these three cases did the unsoundness exist at 
the time of the sale, so that in fact there was no 
breach of the warranty, a fact which clearly 
distinguishes them from the case of Holliday 
V. Morgan, 

It will be seen from the decided cases that the 
question of soundness, must be determined by the 
fact of the condition of the animal at the time of 
sale, for if at that time it be sound (unless. 
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indeed, the warranty provides for its continuing 
sound for any further period) no breach of war- 
ranty will have taken place, even though from 
some inherent properties of the animal unsound- 
ness is likely soon to be developed. 

If, however, the malformation is such that the 
horse becomes less fit for reasonable use, it is 
unsoundness. Upon this point the case pre- 
viously cited of Holliday v. Morgan (1 Ell. & 
Ell. 1) is an authority. 

Upon the same principle we have some deci- 
sions upon the subject of roaring; and as to 
this, we find Lord Ellenborough, C. J., thus 
expressing himself, in Bassett v. Oollis (2 Camp. 
522) : ^^ It has been held by very high autho- 
rity that roaring is not necessarily unsound- 
ness ; and I entirely concur in that opinion. If 
the horse emits a loud noise which is offensive to 
the ear, merely from a bad habit which he has 
contracted, or from any cause which does not 
interfere with his general health or muscular 
powers, he is still to be considered a sound horse. 
On the other hand if the roaring proceeds from 
any disease or organic infirmity which renders 
him incapable of performing the usual functions 
of a horse, then it does constitute unsoundness. 
The plaintiff has not done enough in shewing 
that this horse was a roarer. To prove a breach 
of the warranty he must go on to shew that the 
roaring was symptomatic of disease.^^ 

In the later case of Onslow v. Eames (1 Stark. 
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N. P« B. 81)^ which was an action for a breach 
of warranty of soundness^ the horse tnming out 
to be a roarer. An experienced veterinary 
surgeon stated that roaring is occasioned by the 
circumstance of the neck of the windpipe being 
too narrow for accellerated respiration^ and that 
the disorder is frequently produced by sore throat 
or other topical inflammation^ and that the dis- 
order was of such a nature as to incommode a 
horse very much when pressed to his speed ; and 
upon its being observed by counsel that it had 
been held that roaring did not constitute unsound- 
ness. Lord Ellbnbobouqh, O.J., said, ''If a 
horse be afiected by any malady which renders 
him less serviceable for a permanency, I have no 
doubt that it is an unsoundness ; I do not go by 
the noise, but by the disorder/' 

The question as to what constitutes unsound- 
ness at the time of sale was very fully considered 
in the case of Margetsony, Wright (8 Bing. 454). 
There, the defendant sold the plaintiff a race- 
horse which he warranted sound, wind and limb, 
at the time of sale. Some time after the. sale the 
horse became lame ; whereupon the plaintiff sued 
the defendant upon his warranty, and obtained a 
verdict. It appearing, however, that the subse- 
quent lameness was occasioned by a splint, the 
existence of which was known to the plaintiff at 
the time of the sale, the defendant obtained a 
rule absolute for a new trial. Upon the second 
trial the plaintiff gave evidence as to the nature 
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and consequences of yarioas kinds of splints; 
that a splint may or may not be the efficient 
cause of lameness^ according to the position 
which it occupies^ and its size and extent^ and 
that this horse's splint was in a very bad situa- 
tion^ as it pressed upon one of the sinews^ and 
would naturally produce, when the horse was 
worked, inflammation of the sinews and consequent 
lameness. The jury again found a verdict for 
the plaintiff, and the judge (Vaughan, B.), 
requesting them to tell him distinctly whether in 
their judgment the horse was sound, or if 
unsound, whether the unsoundness arose from 
the splint of which evidence had been given ; 
the jury said, " that, although the horse exhibited 
no symptoms of lameness when the contract was 
made, he had upon him at the time of the contract 
the seeds of unsoundness arising from the splint/' 
Upon a rule for a new trial on the ground that 
upon the special finding the judge ought to 
have directed a verdict for the defendant, he, the 
defendant, having limited his warranty to the 
time of sale for the express purpose of exempt- 
ing himself from liability for the consequences of 
a splint visible to all who inspected the horse, 
and that, as there were no symptoms of lameness 
when the contract was made, the defendant's 
warranty was satisfied, the court discharged the 
rule. In his judgment Tindal, C.J., said, ''The 
question upon this application for a new trial is 
whether this finding of the jury sanctions the 
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verdict for the plaintiff or not ; that is, whether 
the court can see with sofSicient clearness that 
the jury thought that the horse was unsound at 
the time of the contract, and consequently that 
the warranty was broken ? It appears that the 
evidence before the jury was in substance, that a 
spHnt might or might not be the efficient cause 
of lameness, according to the position which it 
occupied, and its size and extent; that this 
splint was in a very bad situation as it pressed 
upon one of the sinews, and would naturally pro- 
duce when the horse was worked, inflammation of 
the sinew. Mid consequent lameness. The jury, 
therefore, drawing their attention to the particular 
splint to which the evidence related, appear to us 
to have intended that this individual splint, 
though it did not at the moment produce lame- 
ness, was at the time of the contract of that sort 
and in that situation as to contain in their 
language the seeds of unsoundness, that is, the 
efficient cause of the subsequent lameness. If 
the lameness complained of had proceeded from 
a new or different splint, or from the old splint 
taking a new direction in its growth so as to 
affect a sinew, not having pressed upon one 
before, such lameness would not have been 
within the warranty, for it would not have con- 
stituted a present unsoundness at the time of 
the warranty made. But the jury find that the 
very splint in question is the efficient cause of 
lameness. On the former motion our attention 
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was not called to any evidence, if any sucli was 
given, as-to the diflferent nature and CQnsequences 
of splints, which the learned judge reports to 
have been given upon the present occasion ; but 
it now appears that some splints cause lameness, 
and others do not, and that the consequences of 
a splint cannot be apparent at the time, like the 
loss of an eye or any visible blemish or defect, to 
a common observer. We therefore think that by 
the terms of this written warranty, the parties 
meant, this was not a splint at that time which 
would be the cause of future lameness, and that 
the jury have found that it was/^ 
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CHAPTER XI. 

AS TO WARRANTIES BY SERVANTS AND 

AGENTS. 

Thb general rule applicable to warranties by ser- 
vants and agents is well stated by Eblb^ C. J., in 
his judgment in Dingle v. Hare (7 Com. B., N. S. 
156; 29 L. J., C. P. 143), where he says ''The 
strong presumption is, that when a principal 
authorises an agent to sell goods for him, he 
authorises him to give all such warranties as are 
usually given in the particular trade or business/' 
Whether or not it is usual in the particular trade 
or business to give a warranty is of course a 
question of evidence for the jury. 

This question was very fully discussed in Brady 
V. Tod (9 Com. B., N. S. 592 ; 30 L. J., C. P. 223), 
which was an action for the breach of a warranty 
on the sale of a horse that it was quiet in harness. 
It appeared upon the trial that the defendant, who 
was a potato salesman in London, and who had a 
farm in Essex, which was under the care of a farm 
bailiff named Oreig, had in the month of Feb- 
ruary, 1860, purchased a horse, which he sent to 
the farm for the bailiff's use. The plaintiff an 
attorney, being desirous of purchasing a horse^ 
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had employed one Hart, a veterinary surgeon to 
look out for one for him. Hart inquired of 
Greig whether the defendant would sell his 
horse ; and (according to the plaintiflPs evidence) 
after some correspondence the plaintiff went to 
the farm to see the horse^ and in the course of a 
conversation with Greig on the subject, the latter, 
in reply to the plaintiffs inquiry whether the 
horse was quiet to drive, said *' He is perfectly 
quiet, both in saddle and harness. He is an 
honest horse; I assure you he is as quiet as a 
horse can he" Upon this representation, after 
having had two trials, the plaintiff bought the 
horse for 30 guineas. The horse turned out not 
to be quiet in harness, but, on the contrary, 
extremely vicious ; whereupon the action was 
brought. The defendant swore that he had not 
authorised his bailiff to warrant the horse ; and 
G-reig also swore that he was not authorised to 
give any warranty, and that he did not in fact 
give any. It appeared that Greig had on one, 
two, or three occasions, sold horses for the 
plaintiff, but whether with or without warranty 
did not appear. On the part of the defendant it 
was objected that the authority of Greig to war- 
rant being negatived, the plaintiff was not 
entitled to recover, for that there could be no 
implied authority to warrant unless, perhaps, in 
the case of a servant of a horse dealer. For the 
plaintiff it was asserted that to authority to an 
agent to sell and deliver a horse or any other 
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chattel imports an authority in him to warranty 

and that tlje representation of Greig in law 

amounts to a warranty; the jury returned a 

verdict for the plaintiff^ leave being reserved to 

the defendant to move the court upon the 

question of the servant's implied authority to 

warrant. In delivering the considered judgment 

of the court Eelb, 0. J., said, " The subject has 

been frequently mentioned by judges and text 

writers, but we cannot find that the point has 

ever been decided. It is, therefore, necessary to 

consider it on principle. The jp^eneral rule that 

the act of an agent does not bind his principal 

unless it was within the authority given to him 

is clear. But the plaintiff contended that the 

circumstances created an authority in the agent 

to warranty on various grounds ; among others he 

referred to cases where the agent has by law a 

general authority to bind his principal, though as 

between themselves there was no such authority, 

such as partners, masters of ships, and managers 

of trading businesses ; and stress was laid on the 

expressions of several judges that the servant of 

a horse dealer or livery . stable keeper can bind 

his master by a warranty^ though as between 

themselves there was an order not to warrant : 

(See Eelyewr v. EoAvhe, 5 Esp. N. P. C. 72 ; ALex- 

ander v. GHhson, 2 Camp. 555 ; Fen v. Harrison, 

3 T. R. 757.) We understand those judges to 

refer to a genersJ agent employed for a principal 

to carry on his business, that is, the business 
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of horse dealings in which case there would be 
by law the authority here contended for. But 
the facts of the present case do not bring the 
defendant within this rule as he was not shown 
to carry on any trade of dealing in horses. It 
was also contended that a special agents without 
any express authority in fact^ might have an 
authority by law to bind his principjd ; as where 
a principal holds out that the agent has such 
authority^ and induces a party to deal with him 
on the faith that it is so. In such a case the 
principal is concluded from aenying his authority 
as against the party who believed what was held 
out, and acted on it : (See Pickering v. Bv^h, 15 
East. 38.) But the facts do not bring the 
defendant within this rule. The mean reliance 
was placed on the argument that an authority to 
sell is by implication an authority to do all that 
in the usual course of selling is required to 
complete a sale, and that the question of war- 
ranty is in the usual course of sale required to be 
answered, and that therefore the defendant by 
implication gave to Greig an authority to answer 
that question, and to bind him by his answer. 
It was a part of this argument that an agent 
authorised to sell and deliver a horse is held out 
to the buyer as having authority to warrant. 
But on this point also the plaintiff has in our 
judgment failed. We are aware that the ques« 
tion of warranty frequently arises upon the sale 
of horses ; but we are also aware that sales may 
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be made without any warranty, or even an in- 
quiry about warranty. If we laid down for the 
first time that the servant of a private owner 
intrusted to sell and deliver a horse on one 
particular occasion is, therefore, by law authorised 
to bind his master by a warranty, we should 
establish a precedent of dangerous consequence : 
for the liability created by a warranty extending 
to unknown as well as known defects is greater 
than is expected by persons unexperienced in 
law; and, as everything said by a seller-in the 
bargaining may be Evidence of warrant^^to the 
effect of what he said, an unguarded conversation 
with an illiterate man sent to deliver a horse 
may be found to have created a liabiliiy which 
would be a surprise equally to the servant and 
the master. We therefore hold that the buyer 
taking a warranty firom such an agent as was 
employed in this case, takes it at the risk of 
being able to prove that he had the principalis 
authority ; and if there was no authority in fibct, 
the law from the circumstances does not in our 
opinion create it. When the facts raise the 
question it will be time enough to decide the 
liability created by such a servant as a foreman 
alleged to be a general agent, or such a special 
agent as a person entrusted with the sale of a 
horse in a fair, or other public ,mart, where, 
stranger meets stranger, and the usual course of 
business is for the person in possession of the 
horse, and appearing to be the owner, to have all 
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the powers of an owner in respect of the sale. 
The authority may under such circumstances as 
are last referred to^ be implied^ though the 
circumstances of the present case do not create 
the same inference. It is unnecessary to add^ 
that if the seller should repudiate the warranty 
by his agent^ it follows that the sale would be 
Yoid^ there being no question raised upon this 
pointf' : (See also Muller v. Lcmton, 15 Com. B., 
N.S. 834^ as to a sale at a fair by a servant of a 
private owner.) 

The principles enunciated in the foregoing 
case were fully assented to in the recent case of 
Eowa/rd v. Sheward (L. Rep. 2 C. P. 148 ; 36 
L. J.^ C. P. 42) f where it was held that the agent 
or servant of a horse dealer has an implied 
authority to bind his principal or master by a 
warranty, even though (unknown to the buyer) he 
has express orders not to warrant, and moreover 
that evidence of a general practice amongst 
horse dealers not to warrant where the horse has 
been examined by a veterinary surgeon, and 
certified by him to be sound, is not admissible 
to rebut the inference of authority to warrant*. 
In his judgment in that case, Willes, J., afber 
referring with approval to the decision in Brady 
V. Tod, says, "All the cases are collected in 
the excellent work of Mr. Oliphant on Horses 
(3rd edit. 124, et seq.), and the rule he deduces 
from them is that 'if the servant of a horse 
dealer with express directions not ^o warrant. 
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do warranty the master is bonnd; because the 
servant having a general authority to sell^ is 
in a condition to warranty and the master has 
not notified to the world that the general 
authority is circumscribed/ *' Mr. Justice Byles, 
in his judgment puts the question very clearly. 
He says, " The rule to be deduced from Brady 
V. Tod seems to me to be this — if the servant or 
agent of a private individual intrusted on one 
occasion to sell a horse, without authority 
irom his master takes upon himself to warrant 
the soundness of the animal, the master is not 
bound ; but if the servant of a horse dealer, or 
even one who only occasionally assists him in his 
business, being employed to sell, gives a war- 
ranty, the principal is bound, even though the 
agent or servant was expressly forbidden to 
warrant. In such a case there is an ostensible 
authority to do that which is usual in the 

conduct of the business of a horse dealer 

The evidence of the supposed custom or usage 
not to warrant, where a horse has been examined 
and certified to be sound, was mere evidence of 
bargains between other persons, and was clearly 
not admissible:" (See also Oolman v. Rickes, 
16 Com. B. 104.) 

As all the authorities are cited in the foregoing 
cases, it is unnecessary further to refer to them. 
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CHAPTER Xn. 

AS TO FRAUDULENT REPRESENTATIONS ON 
THE SALE OF PERSONAL CHATTELS. 

Although any representation at the time of sale 
of a chattel may amount to a warranty, if in- 
tended as such, yet, as the law will not imply a 
warranty, except in the instance before cited, a 
purchaser without the security of a warranty will 
be without remedy should the chattel turn out 
other than he expected, or even worthless for 
the purpose for which he purchased it, unless he 
can establish that in the contract of sale the 
vendor has been guilty of some fraud whereby 
the purchaser has been deceived and prejudiced. 
But to establish such fraud the following circum- 
stances must co-exist: 1st. The representation 
or statement must be known, or be believed to 
be false, by the vendor : a merely naked false- 
hood being insufficient. 2nd. It must have been 
made with the intention of deceiving, 3rd. It 
must have deceived. 4th. It must have oc- 
casioned loss or damage to the vendee, or the 
person for whose use it was known to be 
intended. 

The leading case upon the subject is Pasley v. 
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Freeman (3 T. R. 51, Smithes Lead. Cas.), in 
whicli BuLLBR, J., very perspicuously states the 
law. He says, "The foundation of this action 
is fraud and deceit in the defendant, and damage 
to the plaintiff. And the question is, whether 
an action thus founded can be sustained in a 
court of law ? Fraud without damage, or damage 
without fraud, gives no cause of action, but 
where these two concur, an action lies : (Per 
CfiOKE, J., 3 Bulst. 95.) But it is contended 
that that was a bare naked lie; that as no 
collusion with Falch is charged, it does not amount 
to a fraud; and if there were any fraud, the 
nature of it is not stated. And it was supposed 
by the counsel, who originally made the motion, 
that no action could be maintained unless the 
defendant who made this false assertion had an 
interest in so doing. I agree, that an action 
cannot be supported for telling a bare naked lie ; 
but that I define to be saying a thing which is 
false, knowing or not knowing it to be so, and 
without any design to impose, cheat, or deceive 
another person. Every deceit comprehends a 
lie, but a deceit U more than a lie, on account of 
the view with which it is practised, its being 
coupled with some dealing, and the injury which 
it is calculated to occasion and does occasion to 
another person.'' 

This statement of the law has been substan- 
tially recognised in all subsequent cases, and it 
will be seen that it lays down the propositions 
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that to constitute actionable frand there must be a 
false representation causing damage to another^ 
and that false representation must be made with 
the view to its operating upon some other 
person. 

In their note to Ohandelor v. Lopiis (1 Smith's 
Lea. Gas.) the learned editors thus concisely 
explain the law. " It is sometimes not very easy 
to determine whether an action of assv/mpsit 
upon a warranty should be brought against the 
vendor of a chattel^ or whether the proper 
remedy be by action upon the case for misrepre- 
sentation. We have already observed that every 
affirmation respecting the chattel made at the 
time of sale by its vendor is a warranty, if so 
intended. But it is sometimes far from easy to 
decide whether a particular assertion was or was 
not intended for a warranty ; and if it turn out 
to have been meant merely for a representation, 
the plaintiff suing on it must aver a scienter in 
his declaration, and must not treat it as a war- 
ranty, but will be defeated unless it turn out to 
have been false within the knowledge of the 
party making it. Such was the case of Budd v. 
Favrmcmer (8 Bing. 52), where the plaintiff, in 
order to prove the warranty, put in the following 
instrument signed by the defendant: 'Received 
of Mr. Budd, 101., for a grey four-year-old cob, 
warranted sound in every respect/ It was held 
at nisi prius, and afterwards by the court in banc, 
that the warranty applied only to the soundness, 

a 



122 OF WABBANTIE8 

and that the age was mere matter of description^ 
and the plaintiff^ who had sued only as npon a 
warranty of the age, was nonsuited. With 
respect to actions upon the case for a false repre- 
sentation, although the declaration always im- 
putes fraud and an intention to deceive the 
plaintiff, and although it is expressly laid down 
that fraud and falsehood must concur to sustain 
this action (per Gibbs, O.J., Ashlin v. White, 
Holt. 387), still, in order to prove such fraud as 
the law considers sufficient to sustain the action, 
it is only necessary to show that what the defen- 
dant asserted was false within his own knowledge, 
or asserted recklessly, without any knowledge 
upon the subject (per Maulb, J., Evans v. 
Edmundsy 13 Com. B. 775) ; semble (see Pulsford 
V. Richards, 17 Beav. 87), and with an intention 
to induce another to act on the faith of it, and 
alter his position to his damage {Thome v. 
Bignold, 8 Exch. 725), and that it occasioned 
damage to the fleAntiS {Foster v. Oha/rles, 6 Bing. 
396 ; 7 Bing. 108 ; Corbet v. Brown, 8 Bing. 
433) ; for which purpose it must appear that the 
plaintiff relied upon it : (See Atwood v. Small, 6 
CI. & F. 232 ; Vigers v. Pike, 8 CI. & F. 562 ; 
Shrewsbury v. Blount, 2 Scott, N. E. 588; 2 
Man. & Gr. 475.)" 

'' To constitute fraud,'' says Beamwell, B., in 
delivering the considered judgment of the court 
in Horsfall v. Thomas (1 Hur. & Colt. 100; «1 
L. J., Ex. 328), '^ there must be an assertion of 
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Bometliiiig false within the knowledge of the 
party asserting it^ or the suppression of that 
which is tmOj and which it was his duty to com- 
municate/' 

For some time it was considered that any false 
statement made by a person and believed by 
another^ and so acted upon as to bring loss upon 
him, constituted a grievatice for which the law 
gives a remedy by action but in the case of 
Oollina v. Evans (5 Q. B. 822), Tindal, O.J., 
in pronouncing the considered judgment of 
the Exchequer Chamber, corrected this error. 
He there says (p. 827), ''The current of autho- 
rities, from Pasley v. Freeman downward, has 
laid down the general rule of law to be, that 
fraud must concur with the false statement in 
order to give a ground of action. In Pauley v. 
Freeman, the defendant knew that the statement 
which he made was false; and the action was 
held to be maintainable. In Eaycrqfl v. Creasy 
(2 East, 103), the defendant made a false repre- 
sentation, but did not know it to be false ; on the 
contrary he believe it to be true, and it was held 
no action would lie.'' See also La/ngridge v. Levy 
(2 Mee. & Wei. 519; 4 Mee. & Wei. 337). 

It must not, however, be taken as a rule of. 
universal application, that because a party does 
not know that a statement which he has madcis 
untrue that he is therefore not responsible for 
the consequences, for, in the language of Maijle, 
J., in F>vanB v. Echvards (13 Com. B. 786), " If 

G 2 
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a man having no knowledge whatever on the 
subject^ takes npon himself to represent a certain 
state of facts to exists he does so at his peril; 
and if it be done either to secure some benefit 
to himself, or to deceive a third person, he is in 
law guilty of a fraud, for he takes upon himself 
to warrant his own belief of the truth of that 
which he so asserts. Although the person 
making the representation may have no know- 
ledge of its falsehood, the representation may 
still have been fraudulently made/^ 

The same principle was enunciated by Lord 
Kenyon, O.J., in Haycrofiv. Oreasy (2 Bast. 103), 
where he says, '' If a man affirms that to be true 
within his own knowledge, which he does not 
know to be true, this falls within the notion of 
legal fraud. The fraud consists in asserting 
positively his knowledge of that which he did 
not know.*' 

Upon this point it may also be observed that 
if a party makes an untrue representation to 
another for a fraudulent purpose, with the intent 
to induce the latter to do an act which he after* 
wards does to his prejudice, an action on the case 
for deceit lies, and it is not necessary to show 
also that the defendant knew the representation 
to be untrue. In his judgment in Taylor v. 
Ashton (11 Mee. & Wei. 415) Parke, B., says, 
** But then it was said that in order to constitute 
that fraud it was not necessary to show that the 
defendants knew the fact they stated to be 
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untrue : that it was enough ' that the fact was 
untrue, if they communicated that fact for a 
deceitful purpose, and to that proposition the 
court is prepared to assent. It is not necessary 
to show that the defendants knew the fact to be 
untrue; if they stated a fact which was true 
for a fraudulent purpose, they at the same time 
not believing that fact to be trae, in that case it 
would be both a legal and moral fraud/' 

Of fraudulent concealment, — The fraud which 
will vitiate a contract of sale of chattels may be, 
by the suppression of some fact which it is the 
duty under the circumstances of the vendor to 
disclose, or by permitting an intending pur- 
chaser to remain in ignorance of a fact, which 
ignorance the vendor has actively encouraged. 

In the case of Hill v. Oray (1 Stark. 434), it 
appeared that a person named Butt had been 
employed by the plaintiff to sell a picture. • The 
defendant, being desirous of purchasing it, pressed 
Butt to inform him whose property it was, which 
the latter refused to do. In the course of the 
treaty, Butt being at that time employed in 
selling a number of pictures for Sir Felix Agar, 
the defendant, misled by circumstances, erro- 
neously supposed that the picture in question 
was also the property of Sir Felix Agar. Butt 
knew that the defendant laboured under that 
delusion, but did not remove it ; and the defend- 
ant under this misapprehension purchased the 
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picture. The plaintiff offered to prove by the 
testimony of the most eminent artists that the 
picture was a genuine Claude^ and of great value ; 
and it appears that after the sale had been com- 
pleted^ and after the defendant had been in- 
formed that the picture was not the property of 
Sir Felix Agar, he had objected to pay for it, 
not on the ground of any deception that had 
been practised with respect to the ownership, 
but on the ground that the picture was not a 
genuine Claude. Lord Ellenbosough, C.J., how- 
ever, said, '' Although it was the finest pic- 
ture that Claude ever painted it must not be 
sold under a deception. The agent ought to 
have cautiously adhered to his original stipula- 
tion that he should not communicate the name 
of the proprietor, and not to have let in a 
suspicion on the part of the purchaser which he 
knew enhanced the , price. He saw that the 
defendant had fallen into a delusion, supposing 
the picture to be Sir Felix Agar's, and yet he 
did not remove it. I take for granted that you 
will be able to prove by the judgment of the first 
professional artists that this is a genuine picture 
of Claude^s, and it would not be possible to 
go further. In Italy, the fact might admit of 
other proof, as, where a picture has been long 
preserved in a particular cabinet: here, it can 
only be proved by concurrent judgment of artists 
as to its similitude. This case has arrived at its 
termination, and since it appears that the pur- 
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Qhaser labonred under a deception in which the 
agent permitted him to remain on a point which 
he thought material to influence his judgment^ 
I am of opinion that the contract is void/^ In 
commenting in his judgment in Keates v. Lord 
Oadogan (10 Com. B. 600), Jervis, C.J., said that 
" in Hill V. Oray there was what must be taken 
to amount to an aggressive deceit on the part of 
the agent of the seller. ^ The agent/ says Lord 
Ellbnboeough, ^ ought to have cautiously ad- 
hered to his original stipulation, that he should 
not communicate the name of the proprietor; and 
not to have let in a suspicion on the part of 
the purchaser which he knew enhanced the price. 
He saw that the defendant had fallen into a 
delusion in supposing the picture to be Sir Felix 
Agar^s, and yet he did not remove it,' That shows 
something like an act done/' 

So, where there is a custom in a particular 
trade to disclose defects which exist in certain 
articles, it will be an actionable fraud if such 
disclosure is not made to the purchaser. Thus, 
it being usual in the sale by auction of drugs if 
they are sea-damaged, to express it in the 
broker's catalogue, and drugs which are repacked 
in the packages which are discoloured by sea- 
water, bearing an inferior price, although not 
damaged, the defendants who had purchased some 
sea-damaged pimento repacked it, and advertised 
it in catalogues which did not notice that it was 
sea-damaged or repacked, but referred it to be 
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viewed — ^with little facility, however, of viewing 
it; they exhibited impartial samples of the quality, 
and sold it by auction. It was held that this was 
equivalent to a sale of the goods, and for 
goods that were not sea-damaged, and that an 
action lay for the fraud: {Jones v. Bowden, 4 Taunt. 
847.) 

The very recent case of BichcurdsonY. Sylvester 
(43 L. J., Q. B. 1) further establishes the law 
upon this point. The defendant caused to be 
inserted in a public newspaper, an advertisement 
for the letting by tender with immediate posses- 
sion of ^^all that farm,^' &c. (describing it). The 
plaintiff, believing in the hona fides of such 
advertisement, and desiring to become tenant of 
a place of the description advertised, was in- 
duced to take, and did take, trouble, and incurred 
expense in going to and inspecting the property, 
and in the employment of persons to inspect and 
value it for him, with a view of his becoming 
tenant thereof. The defendant knew at the time 
he caused the advertisement to be published that 
he had not power to let the said farm, and in 
fact the farm was not to be let ; and the defendant 
caused the advertisement to be issued to serve 
some purpose of his own other than that appear- 
ing by the advertisement. Upon these facts 
disclosed by the particulars in a County Court, 
the judge directed a nonsuit, holding that no 
cause of action had been disclosed. Upon an 
appeal, Jiowever, to the Court of Queen's Bench, 
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it was held that he was wrong in this view. ' In 
his jadgment Blackburn, J., said, "In the case 
before us it would seem, taking the particulars to 
have been amended as proposed, that it is alleged 
on behalf of the plaintiff that the defendant had 
inserted the advertisement in a public newspaper, 
and, as the plaintiff alleges, from some indirect 
motive, there being no farm which could be let 
as advertised. If that was done for the purpose 
of the advertisement being read by persons who 
might be looking out for a farm, and might 
enquire about it, and come to look at the farm so 
advertised, we must take it that there was a 
representation which may be treated as having 
been made to the plaintiff. The rule is laid down 
in Swift V. Winterbottom (42 L. J., Q. B. Ill), 
where it is said, ' It is now well established that 
in order to enable a person injured by a false 
representation to sue for damages, it is not 
necessary that the representation should be made 
to the plaintiff directly; it is sufficient if the 
representation is made to a third person to be 
communicated to a class of persons of whom the 
plaintiff is one ; or even if it is made to the public 
generally with a view to its being acted on, and 
the plaintiff as one of the public, acts on it, and 
suffers damage thereby.' We think that the 
law on this subject is correctly stated by Pollock, 
O.B., in Bedford v. Bagshaw (4 Hur. & Nor. 
533 ; 29 L. J., Ex. 65.) ' Generally a false and 
fraudulent statement must be made with a view 

G 3 
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to deceive the party who makes the eomplaint^ 
or at all events to deceive the clasd to whom he 
may be supposed to belongs although he may not 
be individually and particularly intended. There 
must always be evidence that the person charged 
with the false statement and the fraudulent con- 
duct had in his contemplation the individual 
making the complaint; or at all events the indi- 
vidual making the complaint must have been one 
of those whom he ought to have been aware he 
was injuring, or might injure by what he was 
doing/ I was not a party to the decision of that 
case, but I agree with the law as so laid down 

in the considered judgment of the court 

I think the judge was premature in nonsuiting/' 
In the same case Quain, J., said, ^' Prima facie 
these particulars with the proposed amendment 
do, I think, disclose a cause of action. The 
defendant, knowing that he had no power to let 
the farm, falsely represented that he could let it 
with immediate possession. He publishes to the 
world that all persons who were interested in the 
matter, or who might wish to take the farm, 
might go and look at it. The plaintiff .acts upon 
the representation, and has. sustained loss 
thereby. Taking the facts as originally stated 
in the particulars, together with the amendment, 
it cannot be said that there could not be proof of 
a good cause of action. '* 

Of fraudulent sales ''with all faults.'' — 
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Although a sale of a chattel " with all faults^^ 
will protect a vendor against all unintentional 
mistakes^ misstatements^ and misdescriptions^ it 
will not do so from tlje consequences of any 
wilful deception {Taylor v. Buller, 5 Ex. 779 ; 20 
L. J., Ex. 21), the meaning of selling with all 
faults, as observed by Heath, J., in Pickering v. 
Dawson (4 Taunt. 784), being ^^ that the purchaser 
shall make use of his eyes and understanding to 
discover what faults there are */* adding ^^ but I 
admit that the vendor is not to make use of any 
fraud or practice to conceal a defect. Where, in 
Schneider Y. Heath (3 Camp. 507), a ship was sold 
to be taken as she lay with all faults, and it was 
proved that the vendor had used means to pre- 
vent purchasers from discovering certain defects 
in the vessel, and had also knowingly made a 
false representation of her condition at the time 
of the sale, it was held by Lord Mansfield that 
although the words '^ to be taken with all faults,^^ 
were very large and framed expressly to exclude 
the buyer from calling upon the seller for any 
defect in the thing sold ; yet, if the seller was 
guilty of any positive fraud in the sale, either in 
making a false representation, or in using means 
to cure a defect, he would be answerable in 
damages to the buyer for the deceit. 

The case of Shepherd v. Kain (5 B. & Aid. 
240), which may be considered as tiie leading 
case upon the subject, very clearly establishes the 
principle. That was an action for the breach of 
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a warranty as to the character of a ship. The 
advertisement for the sale of the ship described 
her as '^a copper-fastened vessel,'' but there 
were sabjoined these words : '' The vessel, with 
her stores as she now lies, to be taken with all 
faults, without allowance for any defects what- 
soever/' It appeared upon the trial that the 
ship when sold was only partially copper-fastened, 
and that she was not what was called in the trade 
a copper-fastened vessel. It appeared also that 
the plaintiff before he bought her had a full 
opportunity to examine her situation. The 
judge, thinking that, the ship not being a cop- 
per-fastened vessel, the plaintiff was entitled 
to a verdict, directed the jury accordingly. 
Upon a motion for a rule for a new trial, it 
was argued that the term ^^ copper- fastened " 
was only a description to the best of the seller's 
judgment ; but the. Court said : ^' The meaning 
of the advertisement must be that the seller will 
not be responsible for any faults which a copper- 
fastened vessel may have. Suppose a silver ser- 
vice sold ^ with all faults,' and it turned out to 
be plated, can there be any doubt that the vendor 
would be liable ? ^ With all faults ' ihust mean 
with all faults which it may have consistently 
with its being the thing described. Here the 
ship was not a copper-fastened ship at all, and 
therefore the verdict was right." 
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CHAPTER Xni. 

OF THE LIABILITY OF A VENDOR FOR THE 
FRAUD OF HIS SERVANTS OR AGENTS. . 

As a general rule, a principal is answerable civilly 
for the fraud or deceit of a servant or agent whilst 
acting in the discharge of his ordinary duties. 
This principle was weU explained by Willes, J., 
in delivering the considered judgment of the 
Exchequer Chamber, in Ba/rwicJe v. English Joint 
Stock Bank (L. Rep. 2 Ex. 259-267 ; 36 L. J., 
Ex. 147.) He there says : ^'But with respect to 
the question whether a principal is answerable 
for the act of his agent in the course of his mas- 
ter's business^ and for his master's benefit^ no 
serviceable distinction can be drawn between 
the case of fraud and the case of any other wrong. 
The general rule^ is that the master is answerable 
for every such wrong of the servant or agent as 
is committed in the course of the service and for 
the master's benefit, though no express command 
or privity of the matter be proved : {Laugher v. 
Pointer, 5 B. & C. 547, at p. 554.) That prin- 
ciple is acted upon every day in running down 
cases. It has been applied also to direct trespass 
to goods, as in the ca.se of holding the owners of 
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ships liable for the acts of masters abroad im- 
properly selling the cargo : {Ewhank v. NutUng, 
7 C. B. 79 7.) It has been held applicable to actions 
for false imprisonment^ in cases where officers of 
railway companies intrusted with the execution 
of bye-laws relating to imprisonment, and intend- 
ing to act in the course of their duty, improperly 
imprison persons who are supposed to come 
within the terms of the bye-laws : {Goffy. Great 
Northern BaUwiM/ Co., 3 El. & El. 672 ; 30 L. J., 
Q. B. 140, explaining at 3 El. & El. 683 ; Rose 
V. Birkenhead Railway Co., 7 Exch. 36 ; and 
Ba/rry v. Midland Railway Co., Irish L. Rep. 1, 
C. L. 130.) It has been acted upon where per- 
sons employed by the owners of boats to navi- 
gate them and to take fares, have committed an 
infringement of a ferry or such like wrong : 
{Huzzey v. Field, 2 Or. M. & B. 432, at p. 440.) 
In all these cases it may be said, as it was said 
here, that the master has not authorised that 
act. It is true he has not authorised the par- 
ticular act, but he has put the agent in his place 
to do that class of act, and he must be answerable 
for the manner in which the agent has conducted 
himself in doing the business which it was the 
act of his master to place him in.^' 

This rule of law, however, does not apply in 
cases where the false or fraudulent representa- 
tion is made by the agent not engaged in the 
ordinary course of his employment, but for a 
special purpose, and which false or fraudulent 
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representation is unauthorised by or is unknown 
to the principal. Thus, in the case of Oornfoot v. 
Fowke (6 Mee. & Wei. 358), which was an action 
of assumpsit for the non-performance of au agree- 
ment to take a ready furnished house, the de- 
fendant pleaded that the plaintiff caused and 
procured the defendant to enter into the agree- 
ment by medns of fraud, covin, and misrepre- 
sentation of the plaintiff and others in collusion 
with him. It appeared at the trial that the plaintiff 
had employed one C to let the house in question, 
and the defendant being in treaty with G. for 
taking it, asked him '^ if there was any objection 
to the house?'' to which he answered, ^^that 
there was not;'' and the defendant entered into 
and signed the agreement, but afterwards dis- 
covered that the adjoining house was a brothel, 
and on that ground declined to fulfil the con- 
tract. It appeared that the plaintiff knew of 
the existence of the brothel before, but C, the 
agent, did not. Upon this, it was held by a 
majority of the Court of Exchequer that it was 
not sufficient to support the plea that the repre- 
sentation turned out to be untrue, but that for 
that purpose it ought to have been proved to have 
been fraudulently made ; that as the representa- 
tion wSrS not embodied in the contract, the con- 
tract could not be affected by it, unless it were a 
fraudulent representation, and that the knowledge 
of the plaintiff of the existence of the nuisance, 
and the representation of the agent that it did 
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not exist were not enough to constitute fraad so 
as to support the plea. It will be observed that 
fke case of Oomfoot v. Fowhe turned really upon 
the allegation in the defendants plea of '^ fraud '' 
on the part of the plaintiff, and that if the 
defendant had contented himself with resisting 
the performance of the contract on the ground 
of misrepresentation only, he would have had an 
available defence. This is well put by Lord St. 
Leonardos in his judgment in The National Ex- 
change Company of Glasgow v. Drew (2 Macqueen^s 
Ho. of L. Cas. at p. 144) : he says, " We have had 
very much to consider the case in Meeson and 
Welsby {Oomfoot v. FowJee, p. 358), upon which I 
will say a word with regard to misrepresentation 
by agents. That was a very peculiar case, and as 
it was explained by my noble and learned friend 
on the woolsack, there is no fault to be found 

with the decision in that case The case 

was of this nature : — ^A house was to let, and I 
think it was next door to a brothel; it was a 
house which no respectable family could inhabit. 
The gentleman who was about to take it had a 
family growing up of both sons and daughters, 
and it would have been utterly impossible for 
him to live in it under the circumstances. The 
owner was perfectly aware of the circumstance, 
and he etnployed an agent who was not aware 
of the circumstance. The gentleman who went 
to look at the house was struck at the cheapness 
of the house, upon which he was induced to 
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ask the agent whether there was any thing ob- 
jectionable aboat the house^ and that was ad- 
mitted to include any nuisance next door. The 
agent who was utterly ignorant of the nature of 
the occupation of the adjoining house^ said that 
there was not, and when the gentleman retired 
from the contract, the owner brought an action 
against him for nonperformance of the contract. 
Upon the trial the jury, under the direction of 
Chief Baron Lord Abinger, found for the de- 
fendant. That was set aside by the Court of 
Exchequer, and upon this ground, that the alle- 
gation was of fraud and covin. There was no 
evidence of any fraud on the part of the owner 
of the house, who had made no false representa- 
tion. There was no fraud on the part of the 
agent, because he was not aware of the nuisance. 
Now supposing there had been in that case no 
allegation of fraud, but it had been put simply 
upon the ground of misrepresentation ; it was 
not denied in the course of the judgment, as I 
understand it, that if a principal with knowledge 
of a fact which was material to the value of the 
property, employed an agent whom he knew to 
be ignorant of the fact for the purpose of con- 
cealing it, he could not avail himself of that con- 
cealment, and he would be responsible. That 
I think seems to have been admitted in the 
judgment. But I should take the liberty of 
going a good deal further. I should say that if 
in that case fraud had not been alleged, but it 
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had been put upon misrepresentation^ and the 
fact were, that a man knowing that there is so 
serious a nuisance affecting a house as to di- 
minish its value in such a way that no man of 
espectability could live in it, and he takes care 
himself not to make the contract, but leaves it to 
an agent whom he has no reason to suppose is 
aware of the fact, and if in the course of the 
treaty for the contract, the agent being asked if 
such a defect existed, states positively no, and 
the contract is executed in silence upon the 
point, because the purchaser or the tenants 
vigilance has been lulled to sleep upon it, and he 
believes the representation made to him by the 
agent — I say> in such a case as that, I should be 
very much shocked at the law of England if I 
could bring my mind to believe that it would 
not reach the case of a person so availing himself 
of a misrepresentation of his own agent who 
might be ignorant of the fact, although the 
principal himself knew it and employed the 
agent in order to avoid making a direct repre- 
sentation to the contrary. I should hope that 
the law of England would reach a case of that 
sort. I should feel no hesitation, if I had myself 
to decide that case, in saying that although the 
representation itself was not jfraudulent, the 
agent not knowing that it was false, yet that as 
in fact it was false, and false to the knowledge of 
the principal, although the agent did not know 
it, it ought to vitiate the contract.^ 
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In the subsequent case of Udell v. Atherton 
(7 Hur. & Nor. 172), the question of the liability 
of a principal for the fraudulent representation 
of an agent was much considered, and most of the 
previous cases were cited and commented upon 
(though singularly, the above mentioned case of 
The National Exchange Company v. Drew, was 
not cited). There the first count of the 
declaration stated that the defendants were 
possessed of a certain log of mahogany^ which 
they well knew to be rotten and defective; yet 
that they by fraudulently concealing from the 
plaintiff that the said log was rotten and de- 
fective, induced the plaintiff to buy the same 
for more than its v^ue, to wit, for 99Z., and to 
accept two bills of exchange payable^ to the 
defendant's order for the said sum, the said 
log being worth much less than the said sum. 
Averments : that the plaintiff had been forced 
to pay one of the bills, and will be forced to pay 
the oth^r, and by reason of the premises had 
sustained loss. The second count stated that 
the defendant by falsely and fraudulently repre- 
senting to the plaintiff that a certain log of 
mahogany was a sound and perfect log of 
mahogany, and that the same was reasonably 
worth in the trade at the rate of 3^. a foot^ 
induced the said plaintiff to buy the said log at 
the said rate. Averments : that the said log 
was not worth 3^. a foot, and that the plaintiff 
had sustained other loss. It appeared at the 
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trial that the plaintiff was a cabinetmaker^ and 
the defendants were timber merchants ; that in 
April, 1860, one Toungman, who was employed 
by the defendants to sell their timber on com- 
mission, took the plaintiff to the West India 
Docks, and showed him three logs of mahogtoy 
belonging to the defendants. Youngman asked 
Ss, 6d. per foot for two of the logs, and 45. 6d. 
per foot for the third. Youngman represented 
the third log as a very fine log, and perfectly 
soand. Ee called several times on the plaintiff 
and urged him to buy this log, repeating his 
representations as to its quality. On one occa- 
sion he said, '' There is not finer wood in 
London; I will warrant it -worth Qs. a foot." 
The plaintiff said, ^^ Never mind 6«., will you 
warrant it worth Ss, a foot V and Youngman 
said, " I will." The plaintiff then offered to buy 
it at Ss, a foot, but Youngman refused to sell it 
at that price. A few days afterwards he sent the 
plaintiff an invoice in which the log was charged 
3s. a foot, together with a delivery order for the 
log, and two bills of exchange, respectively 
drawn on the plaintiff at four and six 
month's date, payable to tl^e defendant's order. 
The plaintiff accepted the bills, and re- 
moved the log to his premises. The four 
months' bill was paid at maturity, and before 
the plaintiff discovered any defect in the log. 
Previously to the six months' bill becoming 
due the plaintiff ordered the log to be cut 
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up^ and he then discovered a large hole in one of 
its sides which was caused by a branch of a tree 
haying died before it was felled. On account of 
this defect the log was not worth more than 
Is. 3d, a foot at the utmost. Youngman after- 
wards called upon the plaintiff, and said he was 
never so deceived in a log in his life, and he 
admitted that it was a very bad one. The plaintiff 
said that he ought to have told him of the defect 
in the log ; and he replied that he did not know 
of it. Youngman had previously offered to sell 
the log to a timber merchant named Oliver, 
who reftised to purchase it on account of its 
defective quality, and had pointed it out to Young- 
man. After this Oliver again gaw the log, and 
it had been turned over so that the hole in 
it could not be seen. The plaintiff complained 
to the defendants of the defective quality of 
the log, and they said that they had neither 
authorised nor wished "Youngman to sell wood 
as sound which was defective, and they re- 
ferred the plaintiff to him. The defendants 
refused to make any allowance, and insisted on the 
payment of the agreed price. There was no evi- 
dence that the defendants knew of the fraudulent 
representations of Youngman, or that they were 
aware of any defect in the log. Upon these facts 
the learned Judge (Martin, B.) was of opinion 
that the plaintiff could not recover, and directed 
a nonsuit. Upon a rule to enter a verdict 
for the plaintiff the Court of Exchequer were 
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divided in opinion ; the Lobd Chief Babon and 
Wilde, B., being of opinion that the principal 
was liable, and that a verdict should be entered 
for the plaintiff, whilst Maetin, B., and Bbam- 
WBLL, B., were of a contrary opinion ; but as 
there was an equal division of the Court the 
nonsuit remained. In this state of the law it 
would seem to be fairly settled that whilst in an 
action upon contract the representation of an 
agent is the representation of the principal, yet 
in an action for deceit the misrepresentation or _ 
fraud must be proved against the principal, and 
that he is not liable for the false or deceitful 
representation of an agent made out of the course 
of his authority, and without the knowledge or 
concurrence of his principal, even though such 
principal derived a benefit from such fraudulent 
representation of the agent. 



I 
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OHAPTEE XIV. 

AS TO THE REMEDY UPON A BREACH OF 

. WARRANTY. 

It is now clearly settled that where an article is 
warranted, and the warranty is not complied 
with, the vendee has three courses, anyone of 
which, according to circumstances, he may pur- 
sue. First, he may refuse to receive the article- 
at all ; secondly, he may receive it, and bring a 
cross action for the breach of the warranty ; or, 
thirdly, he may, without bringing a cross action, 
use the breach of warranty in reduction of 
damages in an action brought by the vendor 
for the price — that is, to the extent of the diflFer- 
ence between the agreed price or alleged value 
and the real value at the time of delivery as re- 
duced by the breach of contract. 

It will be convenient to consider each of these 
remedies in its order. 

Of refusing to recei/ve the article. 

The right to refuse to receive an article on the 
ground that it is not in accordance with the 
contract depends upon various circumstances. 
In Behn v. Burness (3 Best & Smith, 756 ; 32 
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L. J., Q.B. 204), Williams, J., in delivering the 
judgment of the Exchequer Chamber thus puts 
the point as to when goods may or may not be 
rejected : " With respect to statements in a con- 
tract descriptive of the subject-matter of it, or 
of some material incident thereof, the true 
doctrine established by principle as well as 
authority, appears to be, generally speaking, 
that if such descriptive statement was intended 
to be a substantive part of tJis contract, it is 
to be regarded as a warranty, that ia to 
say, a condition on the failure or nonperform- 
ance of which the other party may, if he is 
so minded, repudiate the contract in toto, and 
so be relieved from performing his part of it, 
provided it has not been partially executed 
in his favoilr. If, indeed, he has received 
the whole, or any substantial part of the con- 
sideration for the promise on his part, the 
warranty loses the character of a condition, or 
to speak, perhaps, more properly, ceases to be 
available as a condition, and becomes a warranty 
in the narrower sense of the word, viz., a stipu- 
lation by way of agreement, for tho breach 
of which a compensation must be sought in 
damages : (See Ullen v. Topp, 12 Moo. P. 0. 
199 ; Graves v. Legg, 9 Bxch. 709-716, adopting 
the observations of Serjeant Williams, in the 
case of Boone v. JEyre, 1 H. Bl. 273, note (a) 
in 1 Saund. 320 (c?), 6th edit. Elliott v. Von 
Glehn, 13 Q. B. 632.) Accordingly, if a specific 
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thing has been sold with a warranty of its quality 
under such circumstances that the property passes 
by the sale, the vendee having been thus bene- 
fited by the partial execution of the contract, and 
become the proprietor of the thing sold, cannot 
treat the failure of the warranty as a condition 
broken, unless there is a special stipulation to 
that efifect in the contract (see Bannerman v. 
White, 10 Com. B., N. S. 844), but must have 
recourse to an action of damages in respect of the 
breach of warranty. But in cases where the 
thing sold is not specific and the property has 
not passed by the sale, the vendee may refuse to 
receive the thing proffered to him in performance 
of the contract, on the ground that it does not 
correspond with the descriptive statement, or, in 
other words, that the condition expressed in the 
contract has not been performed. Still, if he 
receives the thing sold, and has the enjoyment of 
it, he cannot afterwards treat the descriptive 
statement as a condition, but only as an agree- 
ment, for a breach of which he may bring an 
action to recover damages.^^ In the subsequent 
case oiHeilbutt v. Hickson (L. Rep. 7 C. P. 438), 
BoviLL, 0. J., further illustrates the position of a 
vendee with reference -to executory contracts. 
At p. 451 he says : " In cases of executory con- 
tracts where there is a warranty of quality, the 
purchaser is not only not hound to receive the 
goods unless they correspond with the warranty, 
but, even after they have been delivered by the 
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vendor, may reject them on discovering the 
defect. It is, however, generally necessary, in 
order to enable the purchaser to recover back 
the price which he may have paid for the goods, 
that he should not have done more than what 
was necessary for a fair trial of them, or for the 
purpose of examination and comparison, and also 
that he should reject the goods within a reason- 
able time, and that he should not have done any 
act to alter the position of the vendor, nor, as 
was said by Parke, J., in Street v. Blay (2 B. 
& Ad., p. 458), to delay the return of the goods. 
If the purchaser has exercised dominion over the 
goods, as by parting with the property in them, 
or has prevented the vendor being placed in the 
same situation, then, generally speaking, he will 
not be entitled to return or reject them : {Street 
V. Blcuy, 2 B. & Ad. 457 ; and see also nunt v. 
Silk, 5 East, 452 ; Clarke v. Dickson, Ell. Bla. & 
Ell. 148, especially the observations of Obomp- 
TON, J., and the conclusion of the judgment in 
Blackburn v. Smith, 2 Exch., 792.) In some 
cases, however, such as where the goods are 
utterly valueless, the dealing with them by the 
purchaser has been held not to aflfect his right 
to reject and refuse to pay anything for them ; as 
in Poulton v. Lattimore (9 B. & C. 259), where 
the purchaser had sown some and sold other parts 
of certain clover seed, which had been warranted 
as new growing seed, but the whole of which 
turned out to be totally unproductive and useless.^' 



AND BEFBESENTATIONS. 147 

In accordance with the principles thus etian- 
ciated^ if the property in the article passes by 
the contract and the contract is not merely exe- 
cutory, and there is no term in it providing for 
a return of the article, no such right to return 
can be enforced; «&id the only remedy for a 
breach of warranty is by an action for such 
breach, or by a reduction of damages in an action 
for thfe price. 

Where the purchase is of a specific existing 
article, it is abundantly clear that no right to 
return it exists ; the only remedy in such case 
being a reduction in the price in respect of the 
breach of warranty. 

In Street v. Blay (2 B. & Ad. 456), Lord 
Tbntbbdbn, O.J., in delivering the judgment of 
the court, says (p. 460) : " It is not necessary 
to decide whether in any case the purchaser of 
a specific chattel, who, having had an opportunity 
of exercising his judgment upon it, has bought 
it with a warranty that it is of any particular 
quality or description, and actually accepted and 
received it into his possession, can afterwards, 
upon discovering that the warranty has not been 
complied with, of his own will only, without the 
concurrence of the other contracting party, re- 
turn the chattel to the vendor, and exonerate 
himself from the payment of the price, on the 
ground that he has never received the article 
which he stipulated to buy.'* His Lordship, 
aft^r referring to an opinion expressed to the 

H 2 
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contrary by Lord Eldon and to the eases of 
Weston V. Dowries (1 Doug. 23) ; Towers v. 
Ba/rreU (1 T. Eep. 133) ; Payne v. Whale (7 
East, 274) \ Power v. Wells (1 Doug. 24 n.) ; and 
Emanuel v. Dane (3 Camp. 299), proceeds : " If 
these cases are rightly decided, and we think 
they are, and they certainly have been always 
acted upon, it is clear that the purchaser 
cannot by his own act alone, unless in the ex- 
cepted case above mentioned, revert the property 
in the seller and recover the price when paid, 
on the ground of the ,total failure of considera- 
tion; and it seems to follow that he cannot 
by the same means protect himself from the 
payment of the price on the same ground. On 
the other hand, the cases have established that 
the breach of the warranty may be given in 
evidence in mitigation of damages, on the prin- 
ciple, as it should seem, of avoiding circuity of 
action : {Gormack v. Gilles, cited 7 East. 480; 
King v. Boston, 7 East. 481 n.) But there is no 
hardship in such a defence being allowed as the 
plaintiff ought to be prepared to prove a com- 
pliance with his warranty, which is part of the 
consideration for the specific price agreed by the 
defendant to be paid.*' 

In the subsequent case of Parsons v. Sexton 
(4 Com. B. 899), Wilde, C.J., in delivering the 
judgment of the court, affirms the same doctrine 
at page 907. He says : " The only difficulty in 
the case was, in ascertaining the true effect of 
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the evidence ; for if the defendants bought a 
specific chattel^ no doubt they were bound to 
receive and pay for it, although a warranty as to 
the power of the engine might have, been intro- 
duced into the contract which had not been ful- 
filled ; for it is now settled that the breach of a 
warranty is no answer to an action for the price 
of a specific chattel sold, although it may be used 
in reduction of the price, or made the subject 
matter of a cross-action/^ 

This subject was very fully illustrated in the 
judgment of the court in Mondel v. Steel (8 Mee. 
& Wei. 858), delivered by Paeke, B,, where, at 
page 870, he says : " Formerly it was the prac- 
tice, where an action was brought for an agreed 
price of a specific chattel sold with a warranty, 
or of work which was to be performed according 
to contract, to allow the plaintiff^ to recover the 
stipulated sum, leaving the defendant to a cross 
action for breach of the warranty or contract ; in 
which action, as well the difierence between the 
price contracted for and the real value of the 
articles, or of the work done, as any consequential 
damage, might have been recovered; and this 
course was simple and consistent. In the one 
case, the performance of the warranty not being 
a condition precedent to the payment of the 
price, the defendant, who received the chattel 
warranted, has thereby the property vested in 
him indefeasibly, and is incapable of returning it 
back; he has all that he stipulated for as the 
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condition of paying the price, and therefore it 
was held that he ought to pay it, and seek his 
remedy on the plaintiflF's contract of warranty. 
In the other case, the law appears to have con- 
strued the contract as not importing that the 
performance of every portion of the work.should 
be a condition precedent to the payment of the 
stipulated price, otherwise the least deviation 
would have deprived the plaintiflF of the whole 
price, and therefore the plaintiff was obliged to 
pay it and recover for any breach of contract on 
the other side. But after the case of Basten v. 
Butter (7 East, 479), a different practice, which 
had been partially adopted before in the case of 
King v. Boston (7 Bast, 481 n.), began to pre- 
vail, and being attended with much practical 
convenience, has been since generally followed, 
and the defendant is now permitted to show that 
the chattel, by reason of the non-compliance with 
the warranty in the one case, and the work in 
consequence of the non-performance of the con- 
tract in the other, were diminished in value : 
Kist V. Atkinson, 2 Camp. 64; Thornton v. Place, 
1 Moo. & Rob. 218." (See also Eeyworth v. 
Hutchinson, L. Rep. 2 Q. B. 447). 
• 

As to executory contracts, — ^Where the contract 
is executory, and the right of property therefore 
has not passed to the vendee, such vendee will 
have a right to reject the chattel in the event of 
its not being in accordance with the warranty. 
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In the before-mentioned case of Street y. Blay 
(2 B. & Ad.) Lord Tentebden^ G.J.^ at page 
463^ saySj '^ It is to be observed that although 
the vendee of a specific chattel delivered with a 
warranty may not have a right to return it, the 
same reason does not apply to cases of executory 
contracts — ^wherean article, for instance, is ordered 
from a manufacturer who contraots that it shall 
be of a particular quality, or fit for a certain pur- 
pose, and the article sent as such is never com- 
pletely accepted by the party ordering it. In 
this and similar cases, the latter may return it as 
soon as he discover the defect, provided he has 
done nothing more in the mean time than was 
necessary to give it a fair trial {O'Kell v. Sndth, 
1 Stark. N. P. 0. 107) ; nor would the purchaser 
of a commodity, to be afberwjEurds delivered 
according to sample, be bound to receive the 
bulk which may not agree with it; nor after 
having received what was tendered and delivered 
as being in accordance with the sample, will he 
be precluded by the simple receipt from return- 
ing the article within a reasonable time for the 
purpose of examination and comparison.'' 

In the recent case of EeUbutt v. Hickaon 
(L. Hep. 7 0. P. 438), Bovill, O.J., at page 450, 
says, " In cases where, under an executory con- 
tract goods are sent by the vendor which do 
not come within the general description of those 
contracted for, the purchaser may refuse to re- 
ceive or may reject them ; and equally so, if there 
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be any other condition in the contract which is 

not complied with In cases of executory 

contracts, where there is a warranty of quality, 
the purchaser is not only not bound to receive 
the goods unless they correspond with the 
warranty, but even after they have been de- 
livered by the vendor, may reject them on dis- 
covering the defect. It is, however, generally 
necessary in order to enable the purchaser to 
recover back the price which he may have paid 
for the goods, that he should not have done 
more than was necessary for a fair trial of them, 
and for the purpose of examination and compari- 
son, and also that he should not have done any 
act to alter the position of the vendor, nor, as 
was said by Parke, J., in Street v. Blay, to delay 
the return of the goods. 

As to the, rejection of goods where the sale is by 
sample. — Where a sale is by sample, and it is a 
term in the contract that the bulk shall answer 
to the sample, and it does not do so, the vendee 
may reject such bulk. In the before-mentioned 
case of 8t/reet v. Blay (2 B. & Ad. 456), Lord 
Tenteeden, C.J., in his judgment, says : " Nor 
would the purchaser of a commodity, to be after- 
wards delivered according to sample, be bound 
to receive the bulk which may not agree with it ; 
nor after having received what was tendered 
and delivered as being in accordance with the 
sample, will he be precluded by the simple 
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receipt from retummg the article within a 
reasonable time for the purpose of examination 
and comparison/' 

This question was very fully discussed in 
the recent case of Heilhutt v. Hichson (L. Hep. 
7 0. P. 438 ; 41 L. J., 0. P. 228) ; in this 
case it appeared that the defendants^ being 
shoe manufacturers^ contracted with the plaintifiEs 
to supply 30,000 black army shoes as per 
sample, to be delivered free at a y^harf, to be 
inspected and quality approved before shipment, 
and payment to be made in cash at the time of 
each delivery. It was well-known to the de- 
fendants that the shoes were required for the 
French army for a winter campaign. A sample 
shoe was deposited, and a large number of shoes 
having been inspected and approved by the 
plaintiffs' agents under the contract, invoices for 
such shoes were made out and signed by the 
plaintiffs' agent, and the shoes were sent to 
Fennings' Wharf, London, which had been named 
by the plaintiffs as the place for delivery. On 
the inspection of the shoes, the soles were not 
opened, and without opening them it was im- 
possible to tell what the ^' fillings '' of the soles 
consisted of. The shoes were paid for by the 
plaintiffs, and forwarded by them to Lille for the 
purpose of meeting a contract entered into with * 
the French Government for the supply of shoes 
to the French army. Circumstances had in the 
meantime occurred which gave rise to suspicions 

H 3 
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on the part of the plaintiffs that the shoes so 
forwarded might contain paper in the soles ; and 
the defendants^ knowing at that time that the 
shoes were intended to be sent to Lisle nnder a 
contract for the supply of shoes to the French 
army, and would have to be passed by the 
French authorities there, signed a letter to the 
plaintiffs agreeing to take back the shoes that 
might be thrown on their hands in consequence 
of paper being found in them, it being under- 
stood that they would not take back any large 
number of shoes if paper should be found in 
only a few pairs. The shoes were tendered to 
the French authorities at Lille and rejected, 
because a great number of pairs were found on 
being opened to contain paper. A considerable 
number of the shoes being afterwards opened, a 
very large proportion of those so opened were 
found to contain paper in the soles. Shoes with 
paper in the soles were admitted to be unfit for 
army shoes. A small quantity of shoes which 
had been inspected and approved under the 
contract, and the price of which had been paid, 
had been deKvered at Fennings' Wharf and not 
forwarded to Lille. The 'plaintiffs gave notice 
to the defendants that they rejected the shoes 
delivered, and refused to receive any more, and 
brought an action against the defendants for 
breach of contract, claiming to be entitled to 
throw the shoes already delivered under the 
contract upon the defendants^ hands at Lille and 
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at Penning's Wharf, and to recover (inter alia) 
the amount of the price of the shoes. The jury 
found at the trial that the defects in the shoes 
could not have been discovered by any inspection 
which ought reasonably to have been made. 
Upon these facts the court were of opinion that 
the plaintiffs were entitled to throw the shoes on 
the defendants' hands at Lille and Fenning's 
Wharf^ and recover the price of them. See also 
Azemar v. Oasella (L. Rep. 2 0. P. 431 ; 36 
L. J., 0. P. 124). 

Of the right to return goods where they a/re sold 
under a particular denomination. — It has already 
been seen, that if an article be sold as of a 
particular description, or of a certain denomi- 
nation, the vendee is not bound to receive it, if 
it materially differs in these particulars : {Nichol 
V. OodtSy 191 ; Josling v. Kingsford, 13 Com. B., 
N. S. 447 ; 32 L. J., 0. P. 94 ; Hopkins v. 
Hitchcock, 14 Com. B., N. S. 65; 32 L. J., 0. P. 
154 ; Jones v. Just, L. Rep. 3 Q. B. 197 ; Head 
V. Tattersall, 4 L. J., Ex. 4.) 

Of the right to return, where it is a term in the 
contract, — The right of a vendee to return the 
chattel where it is a term in the contract that 
he may do so, does not require elucidation ; and 
the only question that can well arise where such 
a term is embodied in the agreement is, whether 
or not the vendee has done anything which has 
deprived him of this right ? 
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Of rescinding the contract within a reasonable 
time, — If the vendee wishes to avail himself of 
his right to return the chattel^ he must do so 
within a reasonable time. In Towers v. Barrett 
(1 T. B. 136)^ BuLLBB^ J.^ said^ " In a late case 
before me on a warranty of a pair of horses to 
Dr. Compton, that they were five years old, 
when in fact they turned out to be only four, 
and they were not returned within a reasonable 
time, I held that if the plaintiff would rescind 
the contract entirely he must do it within a 
reasonable time.^' 

In Adam v. Richard (2 H. Bl. 573), which 
was an action on a warranty that a pair of coach 
horses were " perfectly sound, free from blemish, 
and in no manner vicious, and that if on trial 
the said geldings should have any of the before- 
mentioned faults, the defendant would take them 
back again, and allow the plaintiff the purchase- 
money ; '^ upon a verdict being returned for the 
defendant upon the ground. that the horses had 
not been returned within a reasonable time, a 
rule was moved for a new trial upon the authority 
of Fielder v. StarJcin (1 H. Bl. 17), where it 
was held that where a horse has been warranted 
sound, which it can be clearly proved was un- 
sound at the time of sale, the seller is liable to 
an action on the warranty without either the horse 
being returned, or notice given of the unsound- 
ness. But the court held, that though they fully- 
assented to the doctrine laid down in Fielder v. 
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Starkm^ yet where there was an agreement to 
take a horse back^ if on trials he should be found 
faulty^ though it were accompanied by an express 
warranty, it was incumbent on the purchaser to 
return the horse as soon as the faults were dis- 
covered unless the seller by any subsequent mis- 
representation induced the purchaser to prolong 
the trial/' 

In M088 V. Sweet (16 Q. B. 493), Oolbridgb, J., 
says, ^^ Where goods pass under a conditional 
contract of sale, as soon as the condition is 
performed the sale becomes absolute, and an 
action lies for goods sold and deliyered. The 
goods in question passed on condition that unless 
returned, that is, at the option of the buyer, 
within a reasonable time, they were to be taken 
as sold to him. That condition was at an end 
after the lapse of a reasonable time without a 
return of the goods, and the sale was then 
complete : '' (See also Ola/rh v. DicJcson, Ell. 
Bla. & Ell. 148 ; 27 L. J., Q. B. 223.) 

The chattel to be returned in the same state as 
when pv/rchased. — ^To entitle a purchaser to return 
a chattel, he must not have done anything to it 
by which it may have been altered in character, 
quality, or reduced in value, but (as a general 
rule) it must be in the same state as when it was 
purchased, subject, however, to any of those 
incidents to which the chattel may be liable 
from its inherent jaature, or some inevitable 
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accident^ or in the course of the exercise by 
the purchaser of those rights over it which the 
contract may give him. 

In the early case of Ourtis v. Hcmnay (3 Esp. 
82)j Lord Eldon clearly states the law upon the 
subject. That was an action to recover forty- 
five guineas^ the price of a horse sold by the 
plaintiff to the defendant. The horse had been 
warranted^ and the defence set up was^ that the 
warranty had not been complied with^ the horse 
having defective eyes when sold. It appeared 
that the defendant had been informed of the 
defect of the eyes the day after he bought the 
horse ; that he^ however^ kept him for near seven 
weeks before he returned him^ in the course 
of which time, suspecting the horse had some 
defect in his feet, he had applied a blister and 
some other medicine to the part ; this produced 
a disorder called a thrush, and a considerable 
degree of lameness; it was, however, only a 
temporary lameness, and the horse recovered of 
it, and it was in evidence that the remedies 
applied to the leg and foot could not have 
affected the eyes. Upon this, Lord Eldon said, 
he thought the matter set up by the defendant 
was no defence to the action ; it appeared that 
the horse had defective eyes when sold, and that 
that defect was made known to the buyer a very 
short time after he had purchased him. Instead 
of returning him immediately, the defendant 
doctored him; this produced a new disorder 
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which the horse had not when sold. The ques- 
tion was^ would the horse when returned to the 
seller be diminished in value by this doctoring f 
If he would^ his Lordship* said he thought the 
defendant should pay the prioe^ and bring hia 
action against the seller for any defect in the 
warranty existing at the time of sale. He took 
it to be clear law that if a person purchases 
a horse which is warranted^ and it afterwards 
turns out that the horse was unsound at the time 
of the warranty^ the buyer might, if he pleased, 
keep the horse and bring an action on the 
warranty, in which he would have a right to 
recover the difiference between the value of a 
sound horse, and one with such defects as existed 
at the time of the warranty, or he might return 
the horse, and bring an action to recover the 
full money paid ; but in the latter case the seller 
had a right to expect that the horse should be 
returned in the same state he was when sold, 
and not diminished in value ; for, his Lordship 
said, if a person kept a warranted article for any 
length of time after discovering its defects, and 
when he returns it, it is in a worse state than it 
would have* been if returned immediately after 
such discovery, I think the party can have no 
defence to an action for the price of the article 
on the ground of the noncompliance with the war- 
ranty, but must be left to his action on the warranty 
to recover the difference in the value of the 

article warranted, and its actual value when sold. 
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In the above jadgment of the learned judge 
his dictnm of a right to return a horse not found 
to be in compliance with the warranty must be 
qualified by the fact that the contract contains a 
stipulation of a right to return the animal. If 
the purchaser has done anything with the article 
beyond merely testing whether or not it is in 
conformity with the contract^ he cannot repudiate 
the bargain. Thus in namorv. Groves (15 Com. 
B. 667 ; 24 L. J., 0. P. 53), it was held that the 
vendee of goods who has used or sold a portion 
of them after he has discovered that they do not 
answer the contract, cannot repudiate the con- 
tract and recover back the price. In his judgment 
Jervis, 0. J., says, " The plaintiff clearly cannot 
recover upon the count for money had and 
received. When he found that the flour was not 
of the quality described in the contract, he 
might have repudiated it at once. Instead of 
doing so, he uses two sacks of it, and sells one. 
That was such a dealing with it as precluded him 
from afterwards rescinding the contract :'* (See 
also Ohapman v. Morto7i, 11 Mee. & Wei. 534.) 

The questions of, within what time a purchaser 
is bound to return an article, and whether or not 
it must be^ in the same condition as when he pur- 
chased it ? was much considered in the case of 
Head v. Tatt&rsall (L. Rep. 7 Ex. 7 ; 41 L. J., 
Ex. 4.) There, the plaintiff on Monday, the 13th 
of March, 1871, bought a horse of the defendant, 
warranted to have been hunted with the Bicester 
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hounds. By a condition of the contract he was to 
be at liberty to return the horse, if it did not answer 
its description, up to the Wednesday evening 
following the sale. Previous to removing it from 
the defendant's premises, he was told by the 
groom who had charge of it, but who was not in 
the defendant's employment, that it had not, nor 
had it in fact, been hunted with the Bicester 
hounds. The plaintiff nevertheless took the 
horse away. On the road from the defendant's 
premises to the plaintiff's stables, and whilst 
under the care of the plaintiff's servant, and not 
through any neglect or default on his part, it 
took fright and seriously injured itself by running 
against the splinter-bar of a carriage, which 
depreciated its value. He returned it before the 
Wednesday evening, and brought an action to 
recover the price he had paid for it, and upon 
these facts it was held, first, that the plaintiff's 
conduct in removing the horse after the informa- 
tion given him by the groom, did not deprive 
him of his right under the contract to return the 
horse ; and secondly, that his right to return it 
was unaffected by the accident having happened 
to it whilst it was in his possession without 
neglect or default on his part. In his judgment 
Kelly, 0. B., said, " The horse was warranted 
to have been hunted with the Bicester and Duke 
of Grafton's hounds ; and the contract also con- 
tained a condition that in case it did not answer 
tl^e description it was to be returned before fiye 
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o'clock on the Wednesday following, ' otherwise 
the purchaser shall be obliged to keep the lot 
with all faults/ This clause clearly imposed on 
the buyer a liability to keep the horse altogether, 
however worthless it might be, if he should keep 
it beyond the time named; but on the other 
hand, up to that time there was to be a power to 
return it if it proved not to be according to 
warranty. Now it is admitted that the horse 
had never been hunted with the Bicester hounds, 
and also that it was returned before five o'clock 
on the Wednesday. But two question are raised 
to the plaintiff's right to return. First, it is said 
that he had notice before he removed the horse 
from the defendant's premises, that the warranty 
had not been complied with; and although the 
exact character of the communication made to 
the plaintiff is doubtful, there is evidence that 
he had learnt before removing the animal that it 
had never been hunted with the Bicester hounds. 
I do not think, however, that this bound the 
plaintiff to remove it immediately. Under his 
contract he had until the Wedn,esday evening to 
consider whether he would keep it or not, to make 
further inquiries if he thought fit as to the truth 
of what he had heard, and to come to a final deci- 
tion. Then, secondly, it is said that, assuming his 
object to return remained, he could only exercise 
it if the horse continued in the same condition 
as at the time of sale, and that inasmuch as the 
horse was injured between that time and tho 
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Wednesday^ tbe right was lost. To support this 
proposition several cases were cited which es- 
tablish the unquestionable proposition that^ as a 
general rule no contract can be rescinded unless 
the parties can be placed exactly in their ori- 
ginal position. But these cases do not apply 
to a contract expressly stipulating for a right to 
return for a certain time and on specific grounds. 
The case of Ourtis v. Ramiay (3 Bsp. 82), which 
was much relied on by the defendant, and which 
is the only one I will refer to, has really no 
application here. It only decides that in a par- 
ticular state of circumstances a plaintiff may 
disentitle himself by his coaduct from returning 
a specific chattel. There the plaintiff himself 
kept the horse which he had bought, and tried 
to cure it of the disease from which it was suffer- 
ing, and so lost the right of returning it. 
Indeed, the injury to the horse which took place 
in this case may well have resulted from the 
cause of treatment which was adopted. Now, 
in the present case, it is true that the horse was 
injured whilst under the plaintiff's control, but 
not by his default, as the lury have expressly 
found In my opi^on, therefore, he didTot lose 
his right of returning it any more than if it had 
been attacked in the stable with some complaint 
which greatly lessened its value, but for the 
existence of which the plaintiff was not res- 
ponsible.^' In his judgment in the same case 
Bbamwell^ B.y states the law very clearly upon 
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the subject^ — ^the duty of returning the article in 
the same condition as when purchased. He 
says^ '^But then it is said^ the right to return 
was lost; because the rule is^ that a buyer cannot 
return a specific chattel except it be in the same 
state as when it was bought. That is quite true 
as a general proposition; but in such a case 
as the present, the rule must, in my opinion, 
be qualified thus : The buyer must return the 
horse in the same condition as when he bought 
it, but subject to any of those incidents to which 
the horse may be liable either jErom its inherent 
nature, or in the course of the exercise by the 
buyer of those rights over it, which the contract 
gave. For example, suppose the horse while 
standing in the stable strained itself or injured a 
limb j that would not affect the right of return, 
although the horse would no longer be exactly 
in the same condition as before. So here, where 
without the plaintiff's default, but while he was 
driving with the horse, which he had a right 
to do under his contract, the horse was injured, 
I do not think that the right to return it was 
lost. A contrary rule would often produce sin- 
gular results ; for ifc must be applied to great and 
small accidents alike ; so that a buyer might find 
himself deprived of his right to return a horse 
which was not according to warranty in conse- 
quence of any trifling hurt it might have suffered, 
perhaps not causing a difference of bs. in its 
V^ue, while in the buyer's possession. It appears 
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to me, therefore, that the cases very properly 
cited by Mr. Graham as to the necessity where a 
contract is rescinded of the parties being capable 
of being replaced in their former position, must be 
taken with the qualification I have indicated. 
No doubt some cases which may be put by way 
of illustration present difficulties, but they can 
all be explained if the condition is borne in 
mind that the right to return remains in case 
of alteration of condition, only where that altera- 
tion is attributable, either to the horse^s nature 
or to some inevitable accident, or to some inci- 
dent to which the horse was liable while the 
buyer was exercising his right over it under the 
contract. Thus, where a buyer has bought a 
horse not warranted to jump, tries it at jumping, 
and so injures it, it is clear that his right of 
return would be gone, because the accident 
would be his own fault. He would not be trying 
the horse by virtue of any right given to him 
under his agreement. If, however, the injury 
were caused by reason of a trial necessary to test 
the warranty the horse was sold under, then the 
right would remain. The case of a horse dying 
was also put to us. But there, if the death 
occurs through some natural disease, or without 
the purchaser's default, is he to be without a 
remedy ? It may be answered that he might 
have his action on the warranty. However, that 
might be, I am disposed to think that even in 
such a case the contract might still be rescinded. 
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just in the same way as I think it conld be if the 
horse sold were to be left at the vendor's by his 
permission after the sale^ and were to die there/' 

Of bringing a Cross-action for the Breach of the 

Warranty. 

Where there has been a breach of warranty, 
bnt the purchaser has no right to retom the chat^ 
tel, he may nevertheless bring an action against 
the vendor upon the warranty and recover 
damages for such breach. 

Pwrchaser need not offer to return the chattel.-^^ 
Where an article has been warranted, and it 
appears that at the time of sale it was not in a 
condition iu. accordance with such warranty, the 
seller is liable to an action on the warranty 
without either the article being returned or 
notice given of the breach of warranty. Thus in 
Fielder v. 8tarMn (1 H. Bl. 17), a mare was 
purchased in the month of March with a warranty 
that she was sound and free from vice and 
blemish ; and soon after the sale the purchaser 
discovered that she was unsound and vicious, 
but kept her three months after this discovery, 
during which time he gave her physic and used 
other means to cure her. At the end of three 
months he sold her, but she was soon returned 
to him as unsound. After she was so returned 
the plaintiff (the purchaser) kept her until the 
month of October, and then sent her back to the 
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defendant as unsonnd, who refused to receive 
her. On her way back to the plaintiff^s stables 
the mare died, and on her being opened, 

it was the opinion of the farriers that she 
had been unsound a full twelvemonth before 
her death. A verdict having been returned for 
the plaintiff, a rule nisi obtained to enter a 
nonsuit, such rule was discharged. In his 
judgment Lord Loughborough, 0. J., said, ^' Where 
there i^ an express warranty, the warrantor 
undertakes that it is true at the time of making 
it. If a horse which is warranted sound at the 
time of sale be found to have been at that time 
tinsound, it is not necessary that he should be 
returned to the seller. No length of time elapsed 
after the sale will alter the nature of a con- 
tract originally false. Neither is notice neces- 
sary to be given, though the not giving notice 
will be a strong presumption against the buyer 
that the horse at the time of the sale had not 
the defect complained of, and will make the 
proof on his part much more difficult. The 
bargain is complete, and if it be fraudulent on 
the part of the seller, he will be liable to the buyer 
in damages without either a return or notice," 

The decision in the foregoing case was upheld 
and followed in the subsequent base of Pateshall 
V. Tranter (3 Ad. & Ell. 103). 

As to the damages to be recovered, — In an 
action upon the breach of a warranty, the measure 
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of damages is the difference between the real 
value of the chattel and the price given {Oaswell 
V. Ooare (1 Taunt. 566). The rule upon the 
subject was clearly laid down in the case of 
EddUy V. Bax&ndale (9 Bxch. 341, 354; 23 L. J., 
Ex. 179), that where two parties have made a 
contract which one of them has broken, the 
damages which the other party ought to receive 
in respect of such breach of contract, should be 
such as may fairly and reasonably be considered 
either arising naturally, i.e., alrding to the 
usual course of things from such breach of contract 
itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties 
at the time they made the contract as the 
probable result of the breach of it. 

In Dmgle v. Ha/re (7 Com. B., N. S. 145), 
Eblb, O.J., in his judgment observes, "The 
general principle is, that a vendee of goods is 
responsible for the damages resulting as the 
natural and ordinary consequence of his breach 
of contract by supplying an inferior article.^' 

Various instances may be cited of the appli- 
cation of the principle laid down in Hadley v. 
Baxendale, Thus in Mullett v. Mason (L. Rep. 
1 0. P. 559 ; 14 L. T. Rep. N. S. 558), where in 
an action upon a warranty on the sale of a cow, 
that it was free from disease, and the plaintiff 
having placed the cow with five others they 
caught a disease from which the cow was suffer- 
ing, and died, it was held that the plaintiff was 
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entitled to recover as damages^ the valae of all 
the cows. In his judgment^ EfiLE^ C.J.^ said^ 
" The plaintiflF bought a cow of the defendant, 
who warranted it sound, though at the time, it 
had the cattle plague ; the breach of warranty 
therefore is undoubted. But the plaintiff also 
complains that the defendant fraudulently repre- 
sented to him that it had no infectious disease 
while he knew that it had. I do not stop to 
inquire what would have been the measure of 
damage if there had only been the warranty, 
because it is clear that if a seller makes a 
fraudulent representation to a buyer to induce 
him to buy, the buyer has a right to act upon it 
as if it were true ; and if he does so, the seller 
must compensate him for all the direct conse- 
quences that natm*ally follow from it. In the 
present case, therefore, the defendant is liable 
for all the direct consequences of the plaintiff 
treating it as if it were free from any infectious 
disease, and placing it, as he naturally would^ 
with other cattle; and the death of the other 
cows was a direct consequence of his doing 
that : '' (See Hill v. Balls, 2 Hur. & Nor. 299, 
where, however, there was no warranty or false 
representation.) 

The case of Knowles v. Nunns (14 L. T. Eep. 
N. S. 592), was very similar to Mullett v. Mason, 
and was an action upon a warranty of soundness 
of two oxen. It appeared that the defendant 
and the plaintiff, being desirous of effecting the 
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sale of two oxen, the plaintiff said to the defen- 
dant^ that if there were the least fear of disease 
he would not have them^ as he wanted to put 
them with his other stock ; upon which the de- 
fendant said that ^'they were quite sounds and 
free from disease,*' The plaintiff, accordingly, 
purchased the two ox«n for 30Z., and placed 
them with his other cattle. It tamed out, how- 
ever, that at the time of the sale they were 
affected with the rinderpest, of which they 
shortly died, having communicated the disease 
to the other cattle of the plaintiff, nine of which 
also died of the disease. At the trial a verdict 
was returned for the plaintiff for 30Z., with leave 
to him to move to increase the amount to 
231Z. 10s. 4d. A rule was accordingly moved for 
to increase the damages so as to include the 
value of the other nine oxen, which rule was 
made absolute, the court saying that the case 
came within the rule laid down in Hadley v. 
Baxendale, 

The duty of a purchaser upon discovering a 
breach of warranty of animals. — ^As regards a 
breach of warranty respecting animals : if the 
purchaser discovers that the animal is not in 
accordance with the warranty, he should, in 
order to place himself in the most favourable 
position, immediately tender it back to the 
seller ; and then, if the seller refuses to take it, 
he should sell it as soon as convenient for the 
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best price that can be procured^ and in that 
case the seller would be liable for its keep for a 
reasonable length of time, such length of time 
being for the consideration of the jury : {Ohes- 
terman v. Lamb, 2 Ad. & Ell. 129 ; M^Kenzie v. 
Hancock, 1 Byan & Moo. 436.) 

If, however, the animal is not tendered to the 
seller, the purchaser can recover no expenses of 
his keep. In Oaswell v. Ooare (1 Taunt. 566), 
Mansfield, O.J., observes, ^' The contract being 
broken, the defendant must give back the money, 
and the plaintiff must return the horse; but 
unless the plaintiff has previously tendered him, 
he cannot recover for. the keep, because it was 
not the defendant's fault that the plaintiff kept 
him.'' As regards the length of time which a 
purchaser may retain an animal before selling it, 
and still recover for its keep, — this will entirely 
depend upon circumstances, the general rule 
being that he should sell it as quickly as he 
reasonably can. In Ellis v. Chinnoch (7 Oar. & 
Pa. 169), which was an action for damages for 
the breach of a warranty, it appeared that the 
horse was sold on the 7th of May, 1834, and that 
on the 30th of the same month the plaintiff 
tendered it back to the defendant, who refused 
to receive it, whereupon the plaintiff placed it 
at livery at an inn, at Heading, where it 
remained until Beading fair, which was on the 
25th of July, when it was sold. The plaintiff 
sought to recover the difference in price between 
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the sum of 31Z. 10^.^ paid for the horse^ and the 
sum of 17 1, y at which it was sold at Beading 
fair^ and also the snm of 61. lbs. lid., paid for 
the keep of the horse at the inn during the time 
that it stood there. In summing up the case to 
the jury, CoLBRiDaB, J., said, " With respect to 
the keep of the horse, I am of opinion that if a 
person has bought a horse with a warranty, which 
has been broken, and he tenders the horse to 
the seller, and the seller refuses to receive it 
back, the buyer is entitled to keep it a reasonable 
time till he can sell it, and for that time he may 
against the seller recover the expenses of keeping 
it; but he must not keep it as long as he 
chooses. All that he is allowed to do is to keep 
it for a reasonable time till he can fairly sell 
it, and for that time he ought to be allowed for 
keeping it. If you think that keeping the horse 
from the 30th of May till the 25th of July was 
keeping it for a reasonable time, you ought to 
allow the sum of 61. lbs. lid., which is claimed. 
If it was a good thing for the sale of the horse 
to keep it till Reading fair, you will find your 
verdict for the amount claimed ; but if you think 
the horse ought to have been sold within a week 
or a fortnight, or some other short time, you 
will deduct so much of the claim as goes beyond 
that time,'' The jury returned a verdict for the 
full amount. 

What expenses a purchaser may recover, — So, 
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too^ the parchaser may recover as damages all 
other reasonable expenses to which he has been 
put in selling the animal. In Watson v, Denton 
(7 Oar. & Pa. 85), Tindal, O.J., in leaving the 
case to the jury, said, '' You will, therefore, give 
as damages the difference between the price 
paid and the real value of the horse, and damages 
for the expense which the plaintiff was put to 
by the defendant selling him that which was 
of no use to him, for a certain time, at least 
to the time when he offered the horse to the 
defendant.'' 

As to recovering the enhcmced value of a/n 
ammal. — ^As to whether or not a plaintiff is 
entitled to recover as against his vendor the 
value of the animal as enhanced since the pur- 
chase, supposing it not to be in accordance with 
the warranty, has never been judicially decided, 
though the leaning of the courts would^ seem to 
be in favour of such enhanced value being 
removed : (See Oox v. Walker^ cited in Olare v. 
Maynard, 6 Ad. & Ell. 519.) 

Legal expenses and vetermary surgeon^ s certifi' 
cate not recoverable. — In the same case at Nisi 
Prius (7 Oar. & Pa. 741), Lord Denman, O.J., in 
summing up, said, '' As the warranty and the 
unsoundness are admitted on the record, the only 
question is the amount of the damages. The 
iirst item claimed is the loss on the value of the 

I 3 



174 OF WAHBANTIEB 

horse. I am of opinion tiiat the amount of 
damages is what the horse would be worth if 
sonnd^ deducting the price it sold for after the 
discoyery of the unsoundness ; and I think the 
price at which it was sold to the plaintiff is not 
conclusive as to its value^ though I think it 
very strong evidence. I think the plaintiff is 
entitled to the expenses of bringing the horse 
up to London^ and also for the time he kept it. 
With respect to his attorney's charges^ I think 
that no legal charges can be recovered. Parties 
must do what they think is rights and the 
expense of getting the experience of attorneys 
to advise, is not to be repaid by the other party. 
Nothing of that sort can be allowed in damages ; 
and everything of that nature that a plaintiff 
is entitled to will be allowed in the taxation of 
costs. The expenses of the counsels opinion, 
and the certificate at the veterinary college, the 
plaintiff is also not entitled to recover .'' 

As to reselUng with a warra/nty, cmd cost of an 
action thereon. — ^If the buyer of a horse with a 
warranty, relying thereon, resells him with a 
warranty, and being sued thereon by his vendee, 
offers the defence to his vendor, who gives no 
directions as to the action, the plaintiff de- 
fending that action is entitled, unless, indeed, 
the defence is heedless and rash, to recover the 
costs thereof from his vendor as part of the 
damage occasioned by his breach of warranty. 
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In Lewis v. Pedke (7 Taunt. 152), which was an 
action upon the warranty of a horse in which 
the declaration assigned as a special damage 
occasioned by the breach of warranty, that the 
plaintiff, confiding in the defiBndant's warranty, 
resold the horse with a warranty to one Dowling, 
and the horse proving unsound Dowling sued 
the plaintiff, and recovered 88Z. costs, besides 
the price of the horse ; it was proved that the 
plaintiff gave the defendant notice of the action, 
and offered him the option of defending it, to 
which, having received no answer, he defended 
it himself,' and failed. The plaintiff having 
recovered a verdict for a sum which included 
the whole special damage averred, a rule was 
moved to reduce the damages by striking off 
the amount of the costs of Dowling's action, 
inasmuch as, the horse being unsound, the plain- 
tiff had needlessly incuired the costs, and had 
paid the money in his own wrong, as he may 
have discharged himself by paying Dowling back 
the price of the horse. Gibbs, 0. J., however, 
in pronouncing the opinion of the court, refusing 
the rule, said, '^ As to the second question, the 
plaintiff was induced by the warranty of the 
defendant to warrant the horse to a purchaser ; 
he gave notice to the defendant of the action, 
and receiving no directions from the defendant 
to give up the cause, he proceeded to defend 
and was cast; those costs and damages are, 
therefore, a part of the damages which the 
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plaintiff has sustained by reason of the false 
warranty found against the defendant. I^ there- 
fore^ am of opinion that the plaintiff was entitled 
to recover these damages/' 

It must not^ however^ be assumed that under 
all circumstances the plaintiff will be entitled to 
recover as damages the costs of an action upon a 
warranty which he haa given, as having been 
received by him from the defendant, since, if he 
haa the means of ascertaining that the warranty 
he has received is untrue, his defending an action 
under such circumstances would be frivolous 
and vexatious. In Wrightup v. Chamberlain 
(7 Scott, 598), which was an action upon the 
warranty of a horse, the declaration assigned for 
special damage that the plaintiff, confiding in the 
defendant's warranty, resold the horse to one 
Jolly, with a warranty, and that the horse proving 
unsound. Jolly sued the defendant, and recovered 
89Z., the price of the horse, and 96Z., the costs 
of the action. The defendant paid into court 
191., the price for which he had originally sold 
the horse to the plaintiff. It appeared that on 
the 3rd of September, 1836, the horse was sold 
by the defendant to the plaintiff for 19Z., with a 
warranty of soundness. On the 24th of the 
same month the plaintiff sold it to Jolly for 39Z., 
with a like warranty. On the 17th of July 
following. Jolly offered to return the horse to 
the plaintiff, alleging that it was unsound at the 
time of sale. The plaintiff refusing to take it 
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back^ Jolly, on the 1 8tli of August, commenced 
an action against him on his warranty. The 
plaintiff afterwards took the horse back, and 
gave the defendant notice that he should hold 
him responsible for the result. The defendant 
refusing to take back the horse, the plaintiff 
defended Jolly's action, which resulted in a 
verdict and judgment against him for 135Z., 
39Z. the price of the horse, and 96Z. for Jolly's 
costs; which sum, and 30Z. the cost of his 
defence to that action, the plaintiff claimed to 
be entitled to recover jfrom the defendant. It 
was proved that when the horse was returned by 
Jolly, to the plaintiff, upon a strict examination, 
a defect of long standing was discoverable. On 
the part of the defendant it was contended that, 
inasmuch as the plaintiff might by examination 
of the horse have discovered the unsoundness, 
his defence of Jolly's action was heedless and 
improvident, and that the defendant ought not 
to be charged therewith. On the other hand, it 
was contended that the defendant's refusal to 
take back the horse after it had been returned 
by Jolly, left the plaintiff no option, but com- 
pelled him to defend. Tindal, C. J., in delivering 
the considered judgment of the court, said, 
" The only question in this case was, whether 
or not the plaintiff was entitled to recover as 
special damage the costs incurred in the defence 
of the action brought against him by Jolly for 
the breach of his warranty ? The real point at 
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the trial was^ whether or not the plaintiff might 
have known by a reasonable examination of the 
horse^ before he defended the action^ that the 
animal was nnsound at the time he sold it to 
Jolly; for^ if so^ the defence was a rash one, 
and the plaintiff not entitled to charge the 
defendant with the costs of snch improvident 
defence. Baron Pabee reports to bs that 
the plaintiff mighty by a reasonable examination, 
have discovered the unsoundness, and that the 
19Z. paid into court was a sufficient sum to 
cover the plaintiff's demand, and so the jury 
have found. We, therefore, think the rule must 
be discharged.'' 

Of recovering damages in respect of a liability 
only. — If it is clear that a liability to com- 
pensate upon a resale with a warranty exists, it 
is immaterial that the actual damages have not 
been paid by the plaintiff upon the subsale, and 
that only a claim to such damages has been 
made^ for where a legal liability to pay is in- 
curred, and a claim is made in respect of it, he 
can recover the amount he is so liable to pay 
from the person by whose breach of contract he 
has incurred the liability : a liability to a loss 
being sufficient to give the party liable a title to 
recover. Thus, in Randall v. Roper (Ell* Bl. & 
BU. 84 ; 27 L. J., Q. B. 266), it appeared that the 
plaintiffs had bought thirty quarters of barley 
of the defendant's agent as Chevalier seed barley. 
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and they had resold a portion to several other 
persons as Chevalier seed barley^ and that those 
persons had sowed the seed^ and that an inferior 
crop had come np, the said barley not being 
Chevalier seed barley ; that complaints had been 
made^ and a claim made npon the plaintiffs for 
compensation ; that they had not paid anything 
to any one of the sub-purchasers, but that they 
agreed to satisfy them, no particular sum being 
fixed. At the trial, it was agreed that the dif- 
ference of price between the seed when sold and 
the same quantity of Chevalier barley would be 
15Z. It was also proved that the loss to the 
parties who had purchased from the plaintiffs by 
reason of the difference in their crops was in all 
261Z. 7«. 6d. A verdict having beiBn returned 
for the plaintiff for 261Z. 7s. 6rf., leave was 
reserved to move to reduce the verdict to 161. 
The court^ however, refused to disturb the verdict. 
Lord Campbell, C.J., said: "I am of opinion 
that in this case there should be no rule. The 
defendant contends in the first place that even if 
the plaintiffs had actually paid the subvendees 
the amount of the damage suffered by these 
latter, the money so paid could not have been 
recovered in this action. But I am clearly of 
opinion that in that case, the plaintiffs being 
compelled to pay these damages to the sub- 
vendees for breach of a warranty similar to that 
given by the defendant to the plaintiffs, would 
have been entitled to recover such damages as 
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special damage in this action. It was a pro- 
bable^ a natural^ even a necessary consequence 
of this seed not being Chevalier barley^ that it 
did not produce the expected quantity of grain. 
That is a consequence not depending upon the 
quality of the soil^ but one necessarily resulting 
from the contract as to the quality of the seed 
not being performed. But then it is contended^ 
secondly^ that even if the damages could be re- 
covered in the event of actual payment^ they 
cannot be recovered upon a mere liability. I 
think we cannot lay down a rule that the mere 
liability cannot be the foundation of damages ; if 
it can^ the amount may be estimated by a jury. 
The demand is made^ and is a just one; and 
though it is not yet satisfied, yet the jury may 
find to what extent the plaintiffs are damnified 
by their having become liable to it.'^ Eble, J.^ 
also said : ^^ It is said that here the plaintiffs 
have made no actual payment ; so that, if they 
recovered such damages in this action they 
might put them into their own pockets without 
paying the subvendees. But I think the true 
rule is, that a liability to loss is sufficient to give 
the party liable a title to recover .^^ Obompton, J., 
referring to such damages observes : " A liability 
to payment which has been incurred by a plaintiff 
in consequence of the breAch of a defendant's con- 
tract may wellform a part of the damages, though it 
may be difficult to estimate them :'' (See also Spark 
V. Eeslop, 1 BU. & Ell. 563 ; 28 L. J., Q .B. 197.) 
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Of v^ing the breach of wa/rrcmty in rednicUon of 
damages in an action for the price of the chattel. 
When an action is brought to recover the 
price of chattels sold^ it is always competent to 
the purchaser to show that the article was 
worthless^ or^ in reduction of damages^ that it 
did not correspond with the warranty. Thus in 
Poulton V. Lattvmore (9 Bar. & Cress. 259), by a 
contract for the sale of cinqfoin seed the vendor 
warranted it to be good new growing seed. 
Soon afber the sale, the buyer was told that it 
did not correspond with the warranty, and he 
afterwards sowed part and sold the residue to 
two persons,, who upon the trial stated that the 
seed had proved wholly unproductive, and was 
not worth anything, and that they neither had 
paid nor could pay for it. The jury having 
upon an action for the price found for the de- 
fendant, the Court, upon a rule to enter a 
verdict for the plaintiff, discharged such rule. 
Baylby, J., in his judgment said : " It seems to 
me that it was competent to the defendant to 
show that the seed did not correspond with the 
warranty. The seller warranted the seed to be 
good new growing seed. There was evidence to 
show, and the jury have found, that it was not 
good growing seed. It appears, however, that 
after the sale a competent judge tasted the seed, 
and told the defendant that it was not good 
growing seed. The defendant did not then give 
notice to the plaintiff that it was defective in 

E 
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quality^ bat he proceeded to sow part and to sell 
the residue. It is insisted that he ought then to 
have returned the seed^ or to have given notice to 
the seller of its defective quality. As the plaintiff^ 
however^ gave an express warranty that it was 
good growing seed^ I think the defendant might 
without returning it^ show it did not correspond 
with the warranty. Besides^ the buyer was not 
bound to trust the assertions of ^third [parties^ 
and to return the seed and treat it as if it was 
bad seed. He was at liberty to try the seed 
and to sow it. Probably without sowing it the 
fact could not be ascertained whether it would 
ultimately produce a good crop. From the 
nature of the article and of the contract of 
warranty^ I think the vendee was not bound to 
return the seed without using it ; that by keeping 
it^ he has not precluded himself either from 
bringing an action for the breach of warranty^ 
or from insisting on such breach in this action in 
order to show that the seed was of less value 
than the seller represented it to be. But it is 
said^ that although the warranty was not complied 
with, yet, as the defendant used part and dis- 
posed of the residue, it must have been of some 
value to him, and therefore that the plaintiff was 
entitled to recover something. But there was 
no evidence to go to the jury that the seed was 
of any value to any of the parties who sowed it ; 
besides, the only question made at the trial was, 
whether it corresponded with the warranty ? The 
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judge was not called upon to put the other 
question to the jury ; if he had, they would pro- 
bably have come to the conclusion that the seed 
was not of any ybIuq" Littlbdalb, J., observed : 
" It seems to me that it was competent to the 
defendant in answer to this action, which is 
brought by the plaintiff to recover the price or 
value of the seed, to show that it did not corre- 
spond with the warranty. It is said that the 
buyer cannot insist upon that as a defence, 
because he neither returned the seed to the 
seUer, nor gave auy notice to him that it was 
defective in quality. I am of opinion that where 
goods are warranted, the vendee is entitled^ 
although he do not return them to the vendor or 
give notice of their defective quality to bring an 
action for breach of the warranty; or if an 
action be brought against him by the vendor for 
the price, to prove the breach of the warranty 
either in diminution of damages or in answer to 

the action if the goods be of no value 

The not giving notice raises a strong pre- 
sumption that the article at the time of the sale 
corresponded with the warranty, and calls for 
strict proof of breach of the warranty. But if 
that be clearly established, the seller will be 
liable in an action brought for breach of his 
contract, notwithstanding any length of time 
which may have elapsed since the sale. And if 
that be so, it is reasonable and just when an 
action is brought by the seller to recover the 
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price or value of the goods^ that tiie buyer should 
be at liberty to show the breach of warranty in 
defence to the action. Then the only question 
is^ was the seller entitled to recover anything ? 
There may be cases where the buyer may keep 
goods which^ though they do not correspond 
with the warranty^ may be worth somethings and 
the seller may be entitled to recover. Suppose 
one hundred bushels of seed had been sold and 
warranted good^ and one bushel turned out to 
be bad^ the seller would be entitled to recover 
the value of the ninety-nine. The question in 
that case is^ was the article worth anything?^' 
(See also Mondel v. Steel, 8 Mee. & Wei. 858 ; 
Basten v. Butter, 7 T. Rep. 479; Qroundsell, 
V. Lamb J 1 Mee. & Wei. 352 ; Oousins v. Paddon, 
2 Crom. Mee. & Bos. 547.) 

Similar in character is the case of Lucy v. 
Moujlet (5 Hur. & Nor. 229)^ where it appeared in 
an action in the County Court for the price of a 
hogshead of cider^ that the plaintiff sold the 
cider to the defendant by sample as good draught 
cider ; that after the arrival of the cask^ the 
defendant on the 28 th of May wrote to the 
plaintiff: "The cider differs from the sample, 
and the little I have sold has been complained of 
in every instance ; should this continue I shall 
be obUged to return it." The plaintiff did not 
answer this letter until the 24th of June. The 
defendant in trying to sell the cider used twenty 
gallons, but, finding it unserviceable, refused to 
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pay for the rest which he returned to the plaintiff. 
It was fonnd^ as a fact^ that the twenty gallons 
were more than sufficient to enable the defendant 
to test the quality of the bulk. He paid into 
court 11, for the twenty gallons, which was found 
to be a sufficient amount for that quantity. 
Upon this, it was held that the omission of the 
plaintiff to answer the letter of the 28th of May 
was evidence from which the jury might presume 
that the plaintiff acquiesced in the further trial 
of the cider, and that the defendant had not so 
accepted the bulk as to be bound to pay for the 
whole.'' In his judgment, Martin, B., said, 
"The cider was sold with a warranty. The 
article supplied did not answer the description 
by which it was sold, and the defendant had a 
right to reject it or to keep it and claim a 
reduction of price. The cider was contained in 
a large cask which was sent to London &om 
Herefordshire. It would have been unreason- 
able to send it back to the country. It is the 
duty of a vendor who has notice sent to him by 
his customer that an article is not in accordance 
with a warranty, to take it away or come to 
some arrangement with the purchaser. Here, 
though the vendee used more cider than was 
necessary to test its quality, I think the right 
conclusion is, that the defendant was not bound 
to take and pay for the whole, the plaintiff 
having assented to his proposal that he should 
endeavour to make something of it.'' 

E 8 
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As to setting wp a breach of warranty as a 
defence to an action vjpon a sec/writy, — ^If a 
security has beon given for the amount of goods 
purchased with a warranty^ and such security is 
sued upon by the vendor, payment cannot be 
resisted unless it be shown that there has been a 
total failure of consideration. K the failure be 
only partial^ the purchaser must seek a remedy 
by a cross action. In Morgan v. Richardson 
\\ Camp. 40)^ an action was brought against the 
acceptor of a bill of exchange at the suit of the 
drawer^ the bill being payable to his own order. 
The defence was^ that the biU had been accepted 
for the price of some hams bought by the defen- 
dant from the plaintiff^ to be sent to the East 
Indies^ and that the hams had turned out to be 
so very bad that they were almost quite un- 
marketable. The sum for which the hams actually 
sold was paid into court. Lord Ellinbobough^ 
G.J.^ held upon this^ that though where the 
consideration of a bill of exchange fails entirely, 
this will be a sufficient defence to an action 
upon it by the original party, it is no defence 
to such an action that the consideration fails 
partially, but that under such circumstances 
the giver of the bill must take his remedy by 
an action against the person to whom it was 
given. 

In Obhard v. Betham (Moo. & Mai. 485), 
Lord Tentbbden, C.J., said, "The cases cited 
for the plaintiff have completely established the 
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distinction between an action for the price of 
goods and an action on the security given for 
them. In the former^ the value only can be 
recovered ; in the latter^ I take it to have been 
settled by those cases^ and acted upon ever since 
as law^ that the party holding bills given for the 
price of goods supplied can recover upon them 
unless there has been a total failure of con- 
sideration. If the consideration fails partially 
as by the inferiority of the article furnished to 
that ordered^ the buyer must seek his remedy 
by a cross action : '' (See also Lewis v. Oosgrove 
2 Taunt. 2.) 
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ACTION: 

as to oosts of, upon a resale npon a warranly 1 74-1 78 

for breaoH of warranty, see Wabbantt ; Dahaqes ; 
Cboss-aotion. 

AFFIBMATIOK : 

npon a sale, when it amounts to a warranty 8 

AGENTS: 

as to warranty by 112-118 

ANIMALS: 

as to warranties on the sale of 96411 

dnty of a purchaser of, upon disoovering breach 

of warranty 170 

of tendering back such animals 170 

ATTORNEY : 

charges of, cannot be recovered in an action for 
breach of warranty 173,174 

AUCTION : 

rules published at sale by, when incorporated 

impliedly into contract 16-19 

sale of unredeemed pledges — ^No warranty of title 38 

BELIEF : 

as to representations of matters of 28 

expression of, when it constitutes a warranty ... 5 

BRAND: 

implied warranty arising from use of particular 
brand 93-95 
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PAass 
BBEACH OF WABRAKIT, see Wabraittt; Dam- 

▲GBS. 

BUTCHEB, see Pboyisions ; Food. 

CATALOGUE : 

as to a warranly by a Btatement in 31, 32 

CAVEAT EMPTOR : 

applioation of doctrine where defects are obrions 26 

appUoation, with ref erenoe to title of yendor 36 

applioation of doctrine where the buyer bnys a 

apeoifio chattel 48 

application where no opportnnity to inspect 61 

CEETIFICATB OP VETEEINAET SUEGEON : 
cost of, cannot be recovered in an action for 
breach of warranty 173 

CHATTEL, see Wabbantt ; Implied Wabrantt : 
sale of, for a particular purpose constitutes a 

warranty 5, 8 

See the yarious heads. 

CONSTRUCTION : 

of express warranties 13-19,24 

CONTRACT : 

when in writing, not to be departed from 14-16 

COSTS : 

of an action upon are sale with a warranty, when 
they can be recovered 174-178 

COURSE OF TRADE : 

as to implied warranties arising out of 90-92 

CROSS-ACTION FOR BREACH OF WARRANTY : 

as to bringing 166 

damages in 167' 
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PAGES 

CUSTOM r 

when eyidenoe of, to aoinex inoidents to written 
contracts 90-92 

CUSTOM OF TEADB : 

as to implied warranties arising out of 90-92 

as to, with reference to disclosing defects 127 

DAMAGES : 

as to what damages may be recovered in an action 

forbreachof warranty 167 

as to costs of an action upon a resale with a 

warraniy '. .' 174-178 

when to be recovered in respect of a liability 

only 178 

of using breach of warranty in reduction of 

damages in an action brought for the price of a 

chattel 181-185 

DEFECTS, OBVIOUS : 

as to warranties when defects are obvious 26, 27 

DEFINED AETICLE : 

as to implied warranty when such an article is 
ordered 51-56 

DESCBIBED ARTICLE : 

as to implied warranty when such an article is 

ordered 51-56 

DISTRESS : _ 

sale of goods seized upon — "No warranty of title 41 

EVIDENCE (see the various subjects) : 

parol evidence not admissible to vary express 

words .' 14-18 

when extrinsic evidence of custom or usage to 

annex incidents to written contracts 90-92 

EXECUTION : 

sale of goods upon — No warranty of title 40 
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PAaas 

BXBCUTOET CONTEACTS: 

as to right of a yendee to refuse a oliattel where 

the contract is ezeentoiy 150-152 

EXPENSES : 

what expenses a purchaser may recover for breach 

of worranly 172-174 

EXFEESS WAEEANTIES, m Wabsantixs, 

EXFBBSS. 
POOD: 

as to impUed warranty upon sale of 83-89 

FBAUD, see Fraudulent Bepbbsentations. 

FRAUDULENT EEPBESENTATIONS : 

as to 119-132 

ingredients necessary to constitute 119 

as to fraudulent concealment 125 

as to sales "with all faults" 130 

HOBSE: 

reference in a letter as to a warranly 4 

as to expression of beUef as to soundness 5 

what amounts to awarranty of 4-9 

as to warranties of, before and after sale 9-13 

as to conditions of sale posted up at an auction. . . 18 

as to construction of warranty of 19-23 

a warranty not to extend to obyious defects 26-28 

pedigree, sale of a horse with a 31 

a sound price not equivalent to a warranty 32 

what constitutes unsoundness 96-111 

as to temporary sickness 97-100 

as to congenital defects 102-108 

roaring, when an unsoundness 107 

splints, when an unsoundness 108-110 

cough, when an unsoundness 98 

as to warranties in the sale of 96-111 

shieing, as to in a horse 102 
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PAGES 

HOBSE — continued, 

as to def eotiye f orm 105-107 

as to warranties by servants and agents 112-118 

where the master is a horsedealer 117,118 

where he is a private person 112-118 

IMPLIED WAKBANTY : 

of title to goods sold in a shop 37 

as to implied warranty of ownership by vendor of 

chattel 34-46 

of implied warranty of title 34 

that the article sold is fit for the purpose in- 
tended 7,47 

no implied warranly of title upon sale of 

unredeemed pledges 38 

no implied warranty of title of goods sold upon 

an execation, or upon a seizure for a distress... 40-41 

none as to sale of patent right 44 

that the article sold is fit for the purpose 

intended 47-56 

that article sold is fit for some pnrpoae 51 

as to, when a known and defined article is ordered 51-56 
of articles to be mannfactorcd for a specific 

purpose 57-61 

to supply the article contracted for 57-61 

that the article contracted to be sold is such as 

vendor contracts to sell 62-65 

where the sale is by sample 66-82 

as to, upon the sale of provisions 83-89 

as to> arising out of the custom or course of 

trade 90-92 

arising from trade marks 93-95 

INHEBENT DEFECTS : 

as to liability for, when not known to vendor ... 81 

where grower or manufacturer does not profess 
to be acquainted with bulk of goods 81 

INTENTION OP THE PAETIES : 

when constitatiiig a warranty 8,19 

L 
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FAGSB 

INTEEPEETATION OF BXPEESS WAEEANTTES I 

as to 13,19 

LIABILITY: 

aa to damages in respect of a liability only 178 

MANUFACTUEEE : 

implied warranty by, of articles manufactured 
for a specific pnrpose 57-61 

MASTER: 

when- liable for the warranty of a servant or 

agent 112-118 

when liable for frauds of same.. 133-142 

MEAT, 8ee Pboyibions ; Food. , 

MEBCHANTABLE QUALITT, see Wabraktt; 
Implied Wabrantt.^ 

OBVIOUS DEFECTS : 

as to warranties when defects are obvious 26-27 

OPINION : 

as to representations of matters of opinion only 28 

OPINION OF COUNSEL : 

cost of, cannot be recovered in an action for 
breach of warranty 174 

OWNERSHIP: 

as to implied warranty of ownership in vendor of 
chattel 34-46 

PAROL EVIDENCE, see Eyidenob. 

PATENT-RIGHT : 

as to no implied warranty of title upon sale of ... 44 

PEDIGREE : 

as to, of ahorse, effect of 81 

PICTURES: 

warranty of 31,32 

PLEDGES, UNREDEEMED : 

upon sale of, no implied warranty of title 38 
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FAQES 

. POOE-EATE : 

sale of goods seized for, no implied warranty of 
title 41 

PRICE, SOUND : 

not equivalent to a warranty 32 

PEOVISIONS : 

as to implied warranty upon sale of 83-89 

PUBCHASEB, see Vbndee. 

EEFUSINa TO RECEIVE THE CHATTEL : 

when a vendee may refuse to reoeive the ohattel. . i 143-1 6^ 

REMEDY FOR BREACH OP WARRANTY : 

as to 143 

refusing to receive the article 143,166 

REPRESENTATION : 

liability upon 1 

distinction between a representation and a 

warranty 1,20,28 

what facts necessary to constitute liability upon 1, 2 

must be false, and with an intention to deceive 1, 2 

as to, before sale 9-13 

as to mere matters of opinion, not amounting to 

a warranty ' 28 

RETURNING GOODS : 

as to the right to 143-166 

where goods are sold under a particular deno- 
mination 155 

where it is a term in the contract 155 

to be in the same state as when purchased 157 

within what time to be returned 160 

as to, before action for breach of warranty 166 

RULES OP AUCTION : 

when impliedly incorporated into contract of 

sale 16-19 

SALE: 

as to warranties before and after 9-13 

conditions at, when incorporated into contract ... 16-19 
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SALESMAN, see Protibions ; Food. 

SAMPLE: 

as to implied warranties where the Bale is by 

sample 66-82 

as to retnming goods where the sale is by sample 152 

SCIENTEB : 

necessary to constitnte a frandnlent represen- 
tation 119-125 

SECUEITY: 

defence of a breach of warranty npon an action 

upon a seonrity -. 186 

SERVANTS AND AGENTS : 

as to warranties by 112-118 

as to liability of master or principal for frauds of 

servants or agents 133-142 

SHEEIFF: 

sale by, npon ezeontion no warranty of title 40 

SHOP : 

implied warranty of title to goods sold in a shop 37 

SOUND PRICE : 

not equivalent to a warranty 32 

SOUNDNESS : 

as to warranty of, on sale of horses, &o 96-11 1 

TITLE: 

when an implied warranty of 34 

when no implied warranty of _ 38 

TEADE: 

warranty to be interpreted according to the usages 

of trade 24 

as to implied warranties arising out of the custom 

or course of trade 90-92 

TRADE, CUSTOM OF : 

as to disclosing defects 127 

TRADE MARKS : 

I 

implied warranties arising from 23,93-95 
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pjkaBS 
UNBEDEEMED PLEDGES : 

no implied warranty of title upon sale of 38 

UNSOUNDNESS, see Hobsb ; Wabra^ntt. 

USAGE : 

when GTidenoe of, to annex incidents to written 

contraots 90-92 

USAGE OF TRADE : 

warranty to be oonstmed in aooordanoe with 24 

as to implied ownership of chattels 34-46 

VENDEE, see Wabrantt ; Implied Wabbaih^t : 

when he maj refuse to receive the chattel 143-166 

VENDOB, see Warraitty ; Imflixd Wasbantt. 

VETEEINAET SURGEON'S OERTEPICATE : 

cost of, cannot be recovered in an action for 
breach of warranty 173 

WARRANT : 

The word " warrant *' not necessary to constitute 
a warranl^ « 3 

WARRANTY: 

general liability upon 1 

distinction between a warranty and a represen- 
tation 1,4,20,28 

what constitutes 3-9 

when an expression of belief amounts iy) 5 

sale of a chattel for a particular purpose con- 
stitutes , 5-8 

as to warranties before and after a sale 9-13 

parol evidence not admissible to vary express 

words 14-18 

construction of, to be in accordance with in- 
tention of the parties 19-24 

to be construed according to the usages of trade 24 

as to where defects are obvious 26 

as to representations of matters of opinion only 28 

where there is a pedigree, eifect of 31 



198 INDEX. 

PAGI8 

WAKRAJirFY— continued. 

as to, where a statement made in a oatalos^e ... 31-32 

of pictures 31-32 

a Bonnd prioe not equivalent to a warranty 32 

of title 34 

as to implied warranty of owneralup by vendor 

of chattel 43-46 

when implied that articles sold are fit for the 

purposes intended 47 

upon the sale of horses and other n.Tn'TTift.1g 96-111 

by a servant or agent 112-118 

remedy for breach of 143 

as to offer to return chattel upon a breach of 

warranty 166 

as to damages in action for breach of warranly... 167 

duly of purchaser upon discovering breach of 

warranty 170 

what expenses may be recovered upon a breach 

of warranty 172-174 

as to reselling upon a warranty, and costs of an 

action thereon *. 174 

as to using breach of warranty in reduction of 

damages in an action for the price of a chattel 181-185 
defence a breach of warranly to an action upon 

a security 186 

WARRANTY, EXPRESS; 

as to, in general 1,2,3,20 

no particular form of words necessary to con- 
stitute 3 

construction and interpretation of 13-19; 20 

WORDS ; 

no particular form of, necessary to constitute a 
warranty 3, 5, 9 



lokdoh: pbimtsd bt hobacb cox, 10, wsuzaroTOM stbbet, st&and, w.a 



I 



DEOEliBBB, 1872.J 

LA."VSr BOOKS, &o., 

FOR USE OF PRACTraONERS IN COURTS AND OFFICES, 

Published at tlie "LAW TIHES" Oface, 
10, WELLINGTON-STREET, STRAND, W.C. 



*«* Orders for any of tJu following toorks, toUh postage stamps or post-ojtce order for tJie 
amount, thaidd be seat to Mr. Hobage Cox, Publisher, 10, WeMingtonstreet, Strand, W.C. ; 
or they may be chained by order of any booksdler, 

Sliortt's Law relating to Literature, &c. 

THE LAW relating to WORKS of LITEBATUEE and ART ; 
embracing the Law of Oopyright, the Law relating to Newspapers, 
the Law relating to Contracts between Authors, Publishers, Printers, &c., 
and the Law of Libel, with the Statutes relating thereto. Forms of Agree- 
ments between Authors, Publishers, &c., and Forms of Pleadings. By 
John Shobtt, LL.D., of the Middle Temple, Esq., Barrister-at-Law. Price 
258, cloth. 

NEW EDmON OF 

Hallilay's Examination Questions. 

A DIGEST of the EXAMINATION QUESTIONS in 
Common Law, Conyeyancing, and Equity, from the commencement 
of the Examinations in 1836 to Hilary Term, 1872, with ANSWERS ; also 
the mode of proceeding, and directions to be attended to at the Exami- 
nation. By RiOHABD Halulat, Esq., Author of " The Articled Clerk's Hand- 
book." Seventh Edition, by Gboroe Badham, Esq., Solicitor. Price 16s, cloth. 

New Edition of Doria and Iffacrae's Bankruptcy. 

THB SEOOND EOmON OF 

DORLA. AND MACRAE'S LAW AND PRACTICE IN 
BANKRUPTCY, adapted to the provisions of the Bankruptcy 
Act, 1869, and including the Debtors Act, 1869, and the Insolvent Repeal 
Act, 1869. By A. A. Doria, B.O.L. of Lincoln's Inn, Esq. [In the press. 

Cox's Law of Joint-Stock Companies. 

Just published, a new edition (being the seventh) of the 

LAW OF JOINT-STOCK COMPANIES and other Associa- 
tions ; comprising the whole of the new Law relating to the Aban- 
donment of Railways and the Winding-up of Railway Companies, as 
contained in the Statutes relating to Joint-Stock Companies, the General 
Orders and Rules of the Court of Chancery, and Decisions of the Courts of 
Law and Equity; together with the Industrial and Provident Societies 
Acts, and County Court Orders thereon, the Stannaries Act, and Rules, 
with Notes as to the Mode of Procedure under them. By Edwabd W. Cox, 
Serjeant-at-Law, Recorder of Portsmouth. Seventh Edition, by Charles J. 
O'Malley, LL.B., Barrister-at-Law, of the Middle Temple. Price 21s. cloth. 
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Paterson'B Practical Statutes. 

THE PEAOTIOAL STATUTES of the SESSION 1872 
(85 h 86 Vict.), with Introductions, Notes, Tables of Statutes repealed 
and Subjects altered, Lists of Local and Personal and Priyate Acts, and 
a Oopious Index. By W. Fatersom, Esq., Barrister-at-Law. Twenty- 
second issue of the Series. Price 12s. 6(2, cloth ; 14«. 6d half-calf ; 15«. 6dL 
calf. 

OOMTENTS: 



Table of Enactments Bepealed. 

Table of Principal Subjects altered. 

Poor Law Loans Act 

Oounty BoildingB (Loans) Act 

Deans and Canons Besignation Act 

Marriages (Society of Friends) Act 

Parks Begolation Act. 

OatUe Diseases Ireland (Amendment) 
Act 

Board of Trade Inquiries Act. 

Customs and Inland Bevenne Act 

Beformatory and Industrial Schools Acts 
Amendment Act 

Charitable Trustees Incorporation Act 

Beview of Justices' Decisions Act 

Elementary Education Act Amendment 
Act 

Chain Cables and Anchors Act (1871) 
Suspension Act 

BaUot Act, 1872. 

Baptismal Fees Act 

Consolidated Fund (£8,000,000). 

Infant Life Protection Act 

Naturalisation Act 

Bishops Besignation Act (1869) Con- 
tinuance Act. 

Life Assurance Companies Acts, 1870 to 
1872. 

Court of Chancery (Funds) Act 

Masters and Workmen (Arbitration) Act 

Church Seats Act 

Bailway Boiling Stock Protection Act 

Judges' Salaries Act 



Grand Juries (Middlesex) Act 
Elementary Education (Elections) Act 
Corrupt Practices (Municipal Elections) 

Act 
Factories Steam Whiatlea Act 
Statute Law Bevision Act 
Bastardy Laws Amendment Act 
Law Officers Fees Act 
Public Works Loan Commissioners Act 
Turnpike Trusts Arrangements Act. 
Merchant Shipping Act. 
Adulteration of Food, Drugs, &c. Act 
Coal Mines Begulation Act. 
Metalliferous lunes Begulation Act 
Wild Birds Protection Act 
Public Health Act 
Attorneys and Solicitors Act (1860) 

Amendment Act 
Bevislng Barristers' Act 
Turnpike Acts Continuance Act 
Expiring Laws Continuance Act. 
Municipal Corporations (Borough Funds) 

Act 
Parish Constables Act 
Pawnbrokers' Act ' 
The Licensing Act 
Ecclesiastical Dilapidations Act (1871) 

Amendment Act 
Statute Law Beyision Act (No. 2). 

List of Local and Personal Acts. 

Private Acts. 

Index. 
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Saunders's Municipal Registration and Elections. 

THE LAW and PEAOTIOE of MUNICIPAL EEGISTBA- 
TION and ELECTIONS, including the practice upon Municipal 
Election Petitions. By Thomas William Saunders, Recorder of Bath. 
Second Edition. {^Nearly ready. 



Evans's Law Digest. 

THE LAW DIGEST. By D. T. Evans, Esq., Barrister-at- 
Law. It contains all the Gases reported and Statutes enacted during 
the half-year, so arranged that the Practitioner can find in a moment what 
is the latest law on any subject. It is the only Half- Yearly Digest of the 
Law ; issued in the months of June and December. Vol. YIII., part lY. 
(New Series), price 8s. 6d The back Parts and Volumes may still be had. 
Established for 25 years. 
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THE THIRD EDITION OF 

C07 and Saunders's 

/^JttMINAL LAW CONSOLIDATION ACTS; with Notes of 

\J all the Gases decided on their construction, and all the Criminal 
Law Statutes subsequently passed; with an Introduction, comprising the 
Principles of Punishment, Habitual Criminals, the Forfeiture for Felony 
Acts, by Edward W. Cox, S.L. ; the Law of An-est without Warrant and 
the Law as to Attempts to Commit Crimes, by C. S. Gbeaves, Q.C. ; and.a 
Table of Crimes and Punishments, by H. F. Pubgell, Esq., Barrister-at-Law, 
Third Edition, by Edward W. Cox, S.L., Recorder of Portsmouth, 
Deputy-Assistant Judge of Middlesex, and Thomas W. Saunders, Esq., 
Barrister-at-Law, Recorder of Bath. Price 15«. cloth. 



OON-TKNTS: 

Ihtroduotioit. 
The Principles of Ponishment By Edward W. Oox. S.L. 
The Forfeiture for Felonies Act. By E. W. Oox, S.L. 
The Habitual Griminals Act By E. W. Oox, S.L. 
The Law of Arrest without a Warrant By 0. S. Greaves, Esq., Q.O. 
The Law as to Attempts to commit Orimes. By 0. 8. Greaves, £^., Q.O. 
Table of Crimes and their Punishments. By H. F. Purcell, Barrister-at-Law. 

Statutes. 
24 & 25 Vict c 94 (Accessories and Abettors). 
24 & 25 Vict c. 96 (Oriminal Statutes Bepeal). 
24 & 26 Vict c 96 (Larceny). 
24 & 26 Vict c. 97 (Malicious Injuries to Property). 
24 & 25 Vict c 98 (Forgery). 
24 & 26 Vict c. 99 (Coinage Offences). 
24 & 26 Vict c. 100 (Offences against the Person). 
24 Vict c. 10 (Admiralty Court Jurisdiction), s. 26. 
24 & 26 Vict c 66 (Criminal Proceedings Oath Belief). 
24 & 26 Vict c. 110 (Dealers in Old Metals), ss. 3, 4, 6. 

24 & 26 Vict c. 44 (Discharged Prisoners Aid). 

26 & 26 Vict c. 64 (Transfer of Land), ss. 105, 106, 107, 138, 139, 140. 
26 ft 26 Vict c. 63 (Merchant Shipping Act Amendment) ss. 16, 66. 
26 & 26 Vict c. 64 (Naval and Victualling Stores), ss. I, 2, 4, 5. 6, 7, 8, 9, 10, 
11, 12, 13, 14, 16, 16, 17, 18, 19, 20, 21, 22, 23. 

25 ft 26 Vict. c. 66 (Jurisdiction in HomiddeB). 

26 ft 26 Vict. c. 88 (Merchandise Marks). 

26 ft 26 Vict c. 89 (The Companies), sa 166, 167, 168, 169. 

25 ft 26 Vict c. 103 (Union Assessment Committee), s. 40. 

26 ft 26 Vict c 107 (The Juries Act 1862). 
26 ft 26 Vict a 114 (Poaching Prevention). 

26 ft 27 Vict c. 103 (Misappropriation by Servants). 

27 ft 28 Vict c. 47 (Penal Servitude Acts Amendment) . 

27 ft 28 Vict c. 110 (Limited Penalties). 

28 Vict c 18 (Felony and Misdemeanor, Evidence and Practice Amendment) 

28 ft 29 Vict c. 127 (Small Penalties). 

29 ft 30 Vict. c. 62 (Prosecution Expenses). 
29 ft 30 Vict c 117 (Beformatory Schools). 

29 ft 30 Vict, a 118 (Industrial Schools). 

80 ft 31 Vict c. 36 (Criminal Law Amendment). 

30 ft 31 Vict c 116 (Justices of the Peace). 

30 ft 31 Vict c il9 (Naval Stores. No. 2). 

31 Vict c. 24 (Capital Punishment within Prisons). 
31 ft 32 Vict c. 37 (Documentary Evidence). 

31 ft 32 Vict c. 62 (Vagrant Act Amendment). 

31 ft 32 Vict c. 116 (Larceny and Embezzlement). 

32 ft 33 Vict c. 62 (Debtors Act). 

32 ft 33 Vict c. 68 (Evidence further Amendment). 
82 ft 83 Vict c. 99 (Habitual Criminals). 

33 ft 84 Vict c. 23 (Forfeiture for Treason and Felony). 
33 ft 34 Viot c. 49 (Evidence Amendment). 

33 ft 84 Vict c 52 (Extradition). 
33 ft 84 Vict c 50 (Forgery). 

And a OopiOQS Index. 
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Cox's Digest of Magistrates' Cases. 

A DIGEST of aU the OASES decided by aU the OOUETS 
relating to MAGISTRATES, PAROCHIAL, MUNICIPAL,, 
ECCLESIASTICAL, and ELECTION LAW, during the last ten years. By 
Edwabd W. Cox, Serjeant-at-Law, Recorder of Portsmouth. Price 21^. 
cloth. 

ThiB MAGISTRATES' LAW DIGEST comprises several hundreds of 
oaaes arranged under the following heads : 



Alehense. 
Amendment 

AppeaL 

Apprentice. 

Auaolt. 

AsBessed TaxeB. 

Attozney-GeneraL 

BaU. 

Bastard. 

Bastardy. 

Baths and Washhooses. 

Bedford Level Act. 

Beerhouse. 

Begin, Bight to. 

Benefit Boildhig Society. 

Biguny. 

BleachingandDyeingWorlcs 

Act 
Board of Worlu. 
Borough. 
Bread. 
Bribery. 
Bridge. 
Burials. 
Bye-Lawa 
OanaL 
OatOe. 
OertiorarL 
Ohapel. 
Oharlty. 
Cheltenham Improvement 

Act 
Ohurch. 

Ohnrch Building Acts. 
Ohurch Bate. 
Ohurchwarden. 
Olergy. 

Olerk of the Peace. 
Olerk to Justioea 
Oock Fighting. 
Colonial Law. 
Common. 
Constable. 
Contempt. 
Convioaon. 
Coroner. 
Corporation. 
Counsel 
County Bridge. 
Coun^ Bate. 
Court Martial 
Criminal Information. 
Criminal Law. 
Crown. 

Cruelty to Animala 
Custom. 
Oustoma 
Dilapidationa 
Disorderly Bouse. 



Distresa 

Dover Gas Company's Act 

Drainage. 

Easter Offeringa 

Election Law. 

Elegit 

E^Bcape. 

Evidence. 

Excise. 

Extradition. 

Factories Acta 

False Imprisonment 

Felo de se. 

Felon. 

Fish and Fishery. 

Fixturea 

Foreign Enlistmeat Act 

Friendly Society. 

Ghame. 

Gaming. 

Gaol. 

Gas Works Clauses Act 

Gunmakers Company. 

Gunpowder. 

Habeas Corpua 

Hackney and Stage Car- 
riagea 

Harbour Commissioners. 

Hawker. 

Highway. 

Holbom Valley Improve- 
ment Act 

Horse Baoe. 
Inclosura 

Income Tax. 

Industrial and Provident 

Society. 
Information. 
Informer (Common). 
Innkeeper. 
Jnsticea 

Land Drainage Company. 
Landlord and Tenant 
Land Tax. 
Lighting, Paving, and 

Watching. 
Liverpool Waterworks Act 
Loan Society. 
Local Government 
Local Government Act 
Lodging-house Keeper. 
London (City) Improve- 
ment Act 
Lord's Day Observance Act 
Lottery. 

Lunacy and Lunatic 
Malicious Prosecution. 
Mandamus. 
Markets and Faira 
Master and Servant 



Medical Act 

Metropolitan Buildings Act 

Metropolitan Carriage Act 

Metropolis G^ Act 

Metrc^lis Local Manage- 
ment Act 

Metropolitan Police Act 

Mortmain. 

Municipal Corporation. 

Music and Dandng. 

Mutiny Act. 

Notice of Action. 

Nuisance. 

Office. 

Overseers. 

Parish Clerk. 

Pawnbroker. 

Penalty. 

Pigeona 

Piracy. 

Police. 

Police Bate. 

Poor Law. 

Poor Bate. 

Presumption. 

Printing Preea 

Priion. 

Pi^bition. 

Public Commissionera 

Public Health. 

Public Health Act 

Quasre Impedit 

Quarter sessiona 

Quo Warranto. 

Refreshment House. 

Beplevin. 

Biver. 

Boad. 

Sabbath Breaking. 

Salvage. 

School 

Sea-Shore. 

Sequestration. 

Sessions. 

Sewera 

Sheriff. 

Simony. 

Southampton Pier Act 

Spring Gun. 

Stage Play. 

Statute. 

Street 

Superstitious Use. 

Swearing. 

Thames Conservancy Act 

Thames Embankment Act 

Theatre. 

Timber. 

Tithea [(Ireland). 

Town Commissioners Act 
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Cox's Digest of Magistrates' Cases (continued) t 



Towns Improvement'Act 

Towns Police Olanses Act 

Trespass. 

Track Act 

Turnpike. 

Vaccination. 

Vagrant 



Venue. 

Vestry. 

Vexatious Indictments Act 

Watching, Lighting and 

Paving. 
Water. 
Waterman and Lighterman. 



Waterworks. 

"Way (Eight of). 

Weighmaster. 

Weights and Measures. 

Witness. 

Work and Labour. 



Wilkinson's Elementary Precedents in Conveyancing. 

ELEMENTARY PRECEDENTS in OONVEYANOING : a 
Oollection of Practical Forms designed for Professional Use, and suited 
to the Emergencies of Actual Practice ; with Notes, Table of Stamp Duties, 
as altered in 1870, and Index. By Thomas W. Wilkinson, Esq. I^ce 12«. 6dL 

Cox and Grady's Law of Registration and Elections. 

THE NEW LAW and PRACTICE of REGISTRATION 
and ELECTIONS, PARLIAMENTARY and MUNICIPAL. By 
Edwabd W. Cox, Serjeant-at-Law, Recorder of Portsmouth, and Standish 
Grove Grady, Barrister-at-Law, Recorder of Gravesend. Elbyenth 
Edition. IMce 20«. cloth. 

The work comprises : The Representation of the People Act, 1867; The 
Registration Act, 1868 ; The Corrupt Practices Act, 1868 ; The Ballot Act, 
1872 ; incorporating the Reform Act and the subsequent Statutes ; the deci- 
sions of the Court of Common Pleas upon Appeal to 1872, with instructions 
for the management of Elections in Counties, Cities and Boroughs, for the 
management of Registration, and for Returning Officers, with Precedents 
of Books, Forms, &c., and the Law of Election Petitions with all the 
decisions. 

Saunders's Precedents of Indictments. 

PRECEDENTS OF INDICTMENTS ; with a Treatise thereon 
and a Copious Body of FORMS. By Thomas W. Saunders, Esq., 
Recorder of Bath. Price 7s. cloth. 

" The author, on the one hand, has fumished a greater variety of Forms than are 
to be found in Archbold's Pleading, his design being to supply a book for everyday use 
by the practitioner. We can safely recommend this book to the profession, and it will 
also be found of great use to Olerks of Asstze and Olerks of the Peace. "—^Cow Jowrnai, 
Feb. 24, 1872. 

Shortt and Jones's County Oourts Acts. 

ALL THE COUNTY C0UET8 ACTS, EULES, and ORDEES 
(Oommon Law and Eqnity), and the Jurisdiction and Practice mnder 
the Statutes relating to Probate, Charitable Trusts, Friendly Societies, 
Industrial and Provident Societies, Literary and Scientific Institutions, 
Merchant Shipping, Customs, Succession Duty, Metropolitan Buildings, 
Alkali Works, and Joint-Stock Companies ; with Chapters upon Adminis- 
tration, Trusts, Mortgages, Specific Performance, Infants, Partnership, 
and Injunctions; and Summaries of the Law relating to Interrogatories, 
the Inspection and Discovery of Documents, Attachment of Debts, and to 
Mistake, Accident, and Fraud, as Grounds of Equitable Defence; with 
Notes of all the decided Gases, Forms, Schedules of Costs, and a Copious 
Index. By John Shobtt and Edwyn Jones, Esqrs., Barriflters-at-Law. 
In demy 8to. (pp. xxiy-780), price 81«. Qd. cloth. 



« LAW BOOKS, Ac, PUBLISHED AT 



Hallilay's Handbook for Articled Clerks. 

THE AETIOLED OLEEK'S HANDBOOK, containing a course 
of study for the Preliminary, Intermediate, and Final Examinations 
of Articled Clerks and the Books to be read, &c., being a complete goide 
to the candidate's successfnl Examination and Admission. By Richard 
Halulat, Esq., Author of the "Digest of Examination Questions." Fourth 
Edition. By Geobob Badham, Esq., Solicitor. This is designed as an 
Appendix to the "Answers to the Examination Questions." \In the Press. 

Gray's Country Attorney's Practice. 

THB NINTH EDITION OF 

THE PRACTICE of a COUNTBY ATTORNEY'S OFFICE, 
by John Gray, Esq., Barrister-at-Law. The ninth Edition, by 
W. Patbrson, Esq., Barrister-at-Law. Price 21«. cloth. 



Baker's Law of Salmon Fisheries. 

THE LAWS relating to SALMON FISHERIES in Great 
Britain, indudmg the STATUTES passed during the last Session of 
Parliament for England and Scotland, and the whole of the SCOTCH 
BYE-LAWS. By Thomab Baker, Esq., Barrister-at-Law, late of the 
Sahuon Fisheries Office. Second Edition. Price 6s. Qd, cloth. 

Gilmour's County Courts Act, 1867. 

THE COUNTY COURTS ACT, 1867, with an Explanatory 
Introduction and Notes, with references to the Rules of Practice and 
Scales of Costs, to which is added the Law as to Equitable Defences, 
Discovery, and Attachment of Debts under the recent Order in Council. 
By John Gilmour, of the Northern Circuit. Price 4s. cloth. 

Saunders's Practice of Magistrates' Courts. 

Thibd Edition of 

THE PRACTICE of MAGISTRATES' COURTS, greatly 
enlarged, with all Decisions and Statutes to this time. By T. W. 
Saunders, Esq., Recorder of Bath. Third Edition. Price 125. M, cloth. 

Saunders's Law of Bastardy. 

THE LAW and PRACTICE of AFFILIATION and 
PROCEEDINGS in BASTARDY; containing The Bastardy 
Law, and Amendment Act, 1872; including Appeals to the Sessions, 
reserving a case for the Court ahove, and Proceedings by Certiorari; 
with the Statutes and new Forms, and all the decisions upon the subjact. 
By Thomas W. Saundebs, Barrister-at-Law, Recorder of Bath. Sixth 
Edition. 

Saunders's Prison Act. 

THE PRISON ACT, 1865 (28 & 29 Vict. c. 126) ; together 
with an Analysis of the Act, and other Statutes and Sections of 
Statutes relating to Prisons still in force. By T. W. Saundebs, Esq., 
Recorder of Bath. Price 4s. 6d doth. 
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Saunders's County Police Acts, 

THE LAW and PRAOTIOE of COUNTY POLICE. By 
T. W. Saunders, Esq., Barrieter-at-Law, Recorder of Bath, Author of 
" The New'Militia Law," « The Practice of Magistrateg* Oourts," &o. Price 
58, GcL cloth. 

Wharton's Maxims. 

LEGAL MAXIMS, with Observations and Cases. In Two 
Parts. Part I. One Hnndred Maxims, -with Obseryations and Gases. 
Part II. Eight Hnndred Maxims, with Translations. By Gbobob Fbedbbick 
Whabton, Attomey-at-Law. Price IO5. QcL cloth. 

— . ' ■ 

Ooz's Arts of Beading, Writing, and Speaking. 

New and Cheaper Edition. 

THE AETS of BEADING, WEITING, and SPEAKING: 
Letters to a Law Studei^t, by Edward W. Goz, Serjeant-at-Law. 
Second Edition. Price 65. iod 

NonCEB OF THE PRESS. 

" It affords much information, and offers many useful suggestionB as to the best 
mode of acquiring proficiency in these arts."— ilrmy and Navy Oatette. 

" He lays down rules which every student must appreciate, and he adduces examples 
that cannot fail to make a lasting impression.'* — Lincoln Mercury. 

" Instructions remarkable for their sound common sense." — The Sun. 

** There is a golden bit of advice in the chapters on composition that should be 
followed by every young man whose ambition it is to become a writer of even average 
prose." — Bath and Cheltenham Omette. 

" Students and others who wish to acquire the arts of writing, reading, and speaking, 
will do well to court the assistance of Mr. Ooz." — Belfast Neufs. 

" If some of its hints were generally acted upon, we should have fewer painful 
exhibitions in the pulpit and on the platform than we have now."— The Press. 

" The methods he recommends for the attainment of the desired objects are so 
simple, and withal so practical, that in points of thorough usefulness his work is 
absolutely without a rivaJ. "—i^or^Aem Daily Express. 

" We can confidently recommend it as one of the most practical works that has been 
written for a long time.'*— itTortA Dev(m Journal 

Bollit's Course of Beading. 

ALEOTUEE delivered before the Hull Law Students' Society 
on the Course of Reading for the Final Examination of the Incor- 
porated Law Society. By Dr. Rollit. Price 28, 

*^* This Lecture should be read by all Articled Clerks. 

Tayler's Law of Appeals. 

LAW of APPEALS to the SUPEEIOE COUETS of LAW by 
Appeal Case ; including Appeals from Justices (20 & 21 Vict. c. 43), 
Appeals from County Courts^ Appeals from Revising Barristers, and similar 
Appeals. By George Tatler, Esq., Barrister-at-Law, Editor of ^*The 
Consolidation Acts of 1845 and 1847." Price 7s. 6d, cloth. 

Young's Digest of Maritime Cases. 

A DIGEST of aU the MARITIME LAW CASES and 
SALVAGE AWARDS of the last twenty years. By A. Young. 
Parts I. to v., price 38, each, or in half-calf, complete, price 18«. 6cL 
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Hall's Ije^al Forms. 

LEGAL FORMS in COMMON LAW and CONVEYANCING 
compiled for the use of Attorneys and Solicitors. By W. G. EUcl, 
Attomey-at-Law. 12nL0., price 6s. dotiL 



Poland's New Law of Trade Marks. 

THE NEW TEADE MARKS ACT, with copious Notes, and 
the Law of Trade Marks. By H. B. Poland, Esq., Barrister-at- 
Law. Price Bs, 6d. cloth. 

Barry's Law of Building Societies. 

A TREATISE on the LAW and PRACTICE of BENEFIT 
BUILDING and FREEHOLD LAND SOCIETIES; with an 
Appendix of Rules and Forms. By WnuAM Whittakeb Babby, of 
Lincoln*s-inn, Esq., Barrister-at-Law, Author of *'A Treatise on the 
Practice of Oonveyancing." Price Ss. cloth. 

Saunders's Militia Law. 

THE MILITIA LAW: including all the Statutes of the 
Session of 1855, and the Orders of the War Office, as officially supplied 
for this work. By T. W. Saunders, Esq., Recorder of Bath, &c. Fourth 
Edition. Price IO5. cloth. 

Foote's Law of Highways. 

THE GENERAL HIGHWAYS ACT, together with the new 
HIGHWAYS REGULATION ACT, and the Decided Cases, Notes, 
Forms, &c. By Wm. Footb, Esq., of Swindon, one of the Authors of the 
Act. Third Edition. Price 10s. 6d. cloth ; 125. 6c?. half-calf ; 13s. 6rf. calf. 



Trustees and Mortgagees Act, 1860. 

A READING OF THE ACT 23 & 24 VICT. Cap. 145 
(28th August, 1860) to give to Trustees, Mortgagees, and others 
certain powers now commonly inserted in Settlements, Mortgages, and 
Wills. By Albert Gordon LANOLEnr, Esq., Barrister-at-Law, and holder of 
a Studentship of the Inns of Court. Two hundred pages, with a Table of 
Gases and an Appendix of Precedents. Price 7s. 6^ cloth. 

TJnderdown's Art Copyright. 

THE LAW of ART COPYRIGHT. The Engraving, Sculpture, 
and Designs Act, the International Copyright Act, and the Art Copy- 
right Act, 1862, with an Introduction and Notes. By E. M. Undbkdown, 
Esq., of the Inner Temple, Barrister-at-Law. Also an Appendix, contain- 
ing the Evidence communicated to the Society of Arts on Piracy of Works 
of Art, and Forms for the use of Artists, &c. 12mo., price 7s. 6rf. cloth. 

Lord St. Leonards' Act, 

A READING of the LAW of PROPERTY ACTS, with Notes 
and Gases. By A. G. Lawolby, Esq., Barrister-at-Law. Price 6s. 6rf. 
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Cox's Digest of Criminal Law. 

A DIGEST of the CRIMINAL LAW OASES decided from 
1860 'to 1862. By E. W. Cox, Esq., Serjeant-at-Law, Recorder ol 
Portismontli, Editor of " Cox's Criminal Law Cases." Price 7«. 6(/. cloth. 



Mackenzie's Solicitors' Book-keeping. 

A CONCISE and EASY SYSTEM of BOOK-KEEPING for 
SOLICITORS, &c., which has been in use for nearly fifty years in 
the Offices of some of the most respectable Firms in London : to which are 
added, Observations on Single and Double Entry, and the General Prhiciples 
of Book-keeping ; Remarks on the History of Accounts and Book-keeping, 
and an Elxplanatory Introduction ; together with an Exposition ol Com- 
mercial and Monetary Terms, Notes on the subject of Costs, Accounts, 
Interest, &c., and various useful memoranda. By Wikuam Maokbnzos, 
Solicitor. Price 6«. doth. 

Cox's Advocate. 

THE ADVOCATE : His TBAINING, PEAOTIOE, EIGHTS, 
and DUTIES. By Edwabd W. Cox, Author of " The Arts of Writing, 
Reading, and Speaking." Dedicated, hu permission^ to Lord Dennian. 
Vol. L, large 8vo., price 15s. cloth; 17s. 6a half -bound ; I85. 6dl calf. 

JUSTICES* CLERKS' ACCOUNTS. A Journal and Cash 
Book, prepared by Mr. Gboboe 0. Okb, of the Mansion House, London, 
for Justices' Clerks' Account of Fees received by them. The headings are : 
Date — Subject of entry — Fees earned — Fees debited in ledger — ^Ledger 
foUo — Current fees received — Fines, fees, &c., credited — Ledger folio — 
Fines, fees, &c., repaid— Office expenses. A specimen sheet sent to any 
applicant. Prices : One quire, 5s. ; two quires, 8s. ; three quires, lis. ; 
four quires, 14s. ; five quires, 17s. ; six quires, 20s. ; half -bound, or in sheets 
unbound, 3s. per quire. 

The Journal of the County Courts. 

rpHE COUNTY COUETS CHEONICLE and GAZETTE of 
J. BANKRUPTCY (Monthly, price Is. 6dL) has been greatly improved 
and enlarged in accordimce with the extension of the Jurisdiction of thd 
County Courts under 30 & 31 Vict. c. 142. 

To enable it to treat more completely of the many matters on which the 
Judges, Officers, and Practitioners require to be kept regularly informed, and 
to give to it the importance which, as the Journal of the County Courts, and 
their long-established official organ, it is entitled to assume, it has been 
enlarged to twenty-four pages, of the size and shape of the Law Times, the 
Reports of Oases relating to County Courts Law decided by the Superior 
Courts being continued in the octavo form, as more convenient for citation 
in Court. 

CommunicationB are specially invited to the department of ** Queries,'* 
which is designed to do for the County Courts what the Justice of the Peace 
does for the Magistrates' Courts. 

N.B. — The CouNTT Ooubts Chboniglb was commenced with the County 
Courts. It is recognised as the official organ of the Courts, the Treasury 
having made an order that it shall be suppUed to all the Judges. 
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A TABLE of the OONTEMPOEAEY EEPOETS from the Year 
1847 to 1866, arranged so as to show at a glance all the Reports m 
which the cases decided in each year are to be found. Second Edition. 
Price, on paper, 2«. ; on cardboard, 2«. Qd, ; on canvas glazed and a roller, 
8<. 6d 

JOINT-STOOK COMPANIES' CASES] decided by aU the 
Gonrts, with NOTES, &c. Published Quarterly, price 5s. Qd. Parts 
I. to XXXYIIL are issued. Vols. I. to IV., which contain all the Gases de- 
cided from the 1st of January, 1864, to 1870, price £2 2«. each in half-calf. 

MAGISTRATES', MUNICIPAL, and PAEI8H LAW CASES 
and APPEALS decided in all the Courts. Edited by Edwabd W. 
Gox, Serjeant-at-Law, Recorder of Portsmouth, Editor of " Gox's Criminal 
Law Gases." Vols. L to VI., in half-calf, 25s. each. VoL VII., part V 
just issued, price 5s. 6d each. 
This series is issued immediately before each Quarter Sessions. 

MARITIME LAW REPORTS (New Series). By J. P. 
ASFINALL, Esq., Barrister-at-Law, in the Admiralty Courts of 
England and Ireland, and in all the Superior Courts, with a Selection from 
the Decisions of the United States Gourts ; with Notes by the Editor. 

N.B. — This is a continuation of the " Maritime Law Gases," placed under 
responsible editorship, and will be cited as " Aspinall's Maritime Gases " 
(Asp. Mar. Gas.). Quarterly, price 5s. 6(f., and will be sent free by post to 
subscribers. The First Series of " Maritime Law '' may now be had com- 
plete in Three Volumes, half-bound, price 5/. 5s. for the set, or any single 
Yolume for 2/. 2s. Back numbers may be had to complete sets. 

COX'S CRIMINAL LAW OASES ; in the Court of Oriminal 
Appeal, the Superior Courts, the Central Griminal Court, at the 
Assizes, and in Ireland. Edited by Edwasd W. Cox, Serjeant-at-Law, 
Recorder of Portsmouth. Vol. XII., part lY., price 5s. 6dl 

The Parts and Volumes may still be had to complete sets. It is the only 
complete series of Griminal Gases published in England. An Appendix 
contains a valuable collection of Prei^dents of Indictments, 

COUNTY COURTS, EQUITY, and BANKRUPTCY OASES, 
comprising the Decisions in Law and Equity administered in the 
County Gourts ; the Appeals from the County Gourts ; the Judgments in 
important Gases decided in the County Courts, and all the Oases in Bank- 
ruptcy in all the Gourts. 
Sent by post to Subscribers. Published quarterly. Price 4s. 
The Parts from 1864 may be had. 

SOLICITOR'S CASH BOOK.— A Cash Book for Use of 
Solicitors, showing at a glance receipts and payments on cash account, 
bank account, business account, and private account. Price, with explana- 
tion, in sheets, Ss. 6d per quire, or bound in extra forril, of the following 
thickness : one quire, 10s. ; two quires, 13s. Qd ; three quires, 17s. ; four 
quires, 1/. Is. ; five quires, 1^ 5s. ; six quires, 1/. 9s. The author says : " It 
is very simple, and with a little attention it will be found to work well ; I 
have long proved it to do so." May be obtained direct, or through any 
bookBeller by order. A specimen sheet sent free. 
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THE LAW TIMES BEPOBTS ; being Beports of all the 
Cases Argaed and Decided in the several Oonrts of Liaw in England, &c. 
PubUshed every Saturday morning in a wrapper, price Is, ; or monthly, on 
the 1st of the month, price hs. 

These Reports are contributed to by the following Reporters : — 
IN PABLIAMENT, by Frederick Olifford and Pembroke S. Stephens, Eaqrs., Bar- 

H OUSE OF LOBDS, by Douglas Eingsf ord, Esq., Barrister-at-Law. 
FBIVY OOUNCIL, by Douglas Eingsford, Esq., Barrister-at-Law. 

EQUITY OOUBTS. 

The Lord Chancellor's Court, by T. Brooksbank and E. Stewart Boche, Esqrs., Barristers- 
at-Law. 

The Cottrt of Appeal in Chancery, by T. Brooksbank and E. Stewart Boche, Esqrs. 
Barristers-at-Law. 

RolU Court, by H. Peat, Esq., of LincoIn*8-tnn, Barrister-at-Law. 

Vice-chancellor MaHns' Court, by Q. L F. Cooke and T. H. Oarson, Esqrs., Barrlsten-at 
Law. 

Vtee-ChaMeOor Bacon's Court, by Edward Winslow, Esq., Barrister-at-Law. 

V%ce<!hanceaor Wickens' Court, by Hon. Bobert Butler andT. H. Oarson, Esq., Barristers- 
at-Law 

COMMON LAW COUBTS. 

The Qfte«n's Bench, by T. W. Saunders and J. Shortt, Esqrs., of the Middle Temple, 
Barristers-at-Law. 

The Court of Common Pleat, by M. W. McEellar, and H. H. Hocking, Esqrs., Barristers- 
at-Law. 

The Court o/Exchemter, by H. Leigh and H. F. Pooley, Esqrs., Barristers-at-Law. 

The Bail Court, by J. Bose, Esq., Barrister-at-Law. 

The Exchequer Chamber, by the Beporters of the Courts from which the cases come. 

BANKBUPTCT. 

The Courts of Bankruptcy, by A. A. Doria, Esq., Barrister-at-Law. 
Irish Bankruptcy Court, by J. Levy, Esq., Barrister-at-Law. 

Central Crimmal Court, by T. E. Bsley, Esq., of the Middle Temple, Barrister-at-Law. 

Criminal Appeal Court, by John Thompson, Esq., of the Middle Temple, Barrister-at- 
Law. 

Croum Cases Reservedly John Thompson, Esq., of the Middle Temple, Barrister-at-Law. 

Court of Probate, by W. Leycester, Esq., Barrister-at-Law. 

Court of Divorce and Matrimonial Causes, by W. Leycester, Esq., Barristernit-Law. 

Ecclesiastical Courts, by Dr. Swabey, of Doctors'-commons. 

Admiralty Court, by J. P. Asplnall, Esq., Barrister-at-Law. 

Registration Appeals in the Common Pleas, by M. W. McEellar, and H. H. Hocking, 
Esqrs., Banisters-at-Law. 

Election Petitions, by F. O. Crump, Esq., Barrister-at-Law. 

American Reports collated by F. O. Crump, Esq., Barrister-at-Law. 

NOTICE.— The " Law Times Reports " are sent by Post, to Subscribers, on 
the day of publication. It is received as an authority by all the Courts. A volume 
is completed half-yearly, with a Copious Index, and contains nearly 2000 Columns. 

General Index to the Law Times Beports. 

A GENERAL INDEX to the FIRST TEN VOLUMES of the 
NEW SERIES of the LAW TIMES REPORTS. Price 7«. 6rf. 
cloth ; 105. 6{^. half-calf. It compriBes — 



L Index to Plahitiffa 
IL Index to Defendants. 
IL Index to Subjects of Oases. 



IV. Index to the Statute Law from 1860 to 

1864. 
Also, a Table of Contemporary Beporia 



ALSO, 

A GENERAL INDEX to the SECOND TEN VOLUMES 
(Vols. XL to XX). Price »s. Qd, cloth; 10s. 6d half-calf. 
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THE LAW TIMES: 

THE JOURNAL OP THE LAW AND THE LAWYEES. 
ESTABLISHED TWENTY-NINE YEABS. 



Testimomal to the Law TjMBaJrom the SoUcitora of Enjgland and Woks, 
On the Ist of January, 1859, a magnificent Oentrepieoe was presented to 
the Editor with this inscription : 

**The Tesfebnoniftl of the Solloiton of England and Wales, presented in recognition 
of his nnwearied and saeoessfnl endeayoara as Editor of Thk Law Timbs to promote 
the mental, moral ax)d social advancement of ttieir branch of the Legal Profession, 1868.' 



CONTENTS: 

Bbpobtb of all the Cases decided by all the Courts of Common Law and 
Equity, the Court of Probate, the Ecclesiastical Courts, the Criminal 
Appeal Court, the Bankruptcy Courts, published immediately on decision, 
and all the Written Judgments reported verbatim by a short-hand writer. 

N.B. — The Reports are 8to. in size, paged so as to bind into separate 
Library Volumes for use in the Courts, &c. A volume is completed 
every half-year, containing upwards of 900 pages. 



The Law and the Lawtebs. — Commentaries on all the Legal Events of 

the time. 
Leading Abugles on Professional Topics. 
PBAonoAL Essays on Current Law, by Writers of authority, desigpied to keep 

the Practitioner well informed on the New Law and Practice as it arises. 
SouoiTOBS' JouBNAL. — The Current Cases in the Law of Attorneys, noted 

up and commented on. 
Real Pbopebtt Lawyer and Conyeyanceb, with the like. 
Magistrate and Parish Lawyer, with the like, by T. W. Saunders, Esq., 

Recorder of Bath. 
Joint-Stook Companies Law Journal, with the like. 
Meroantilb XjAwyer, with the like. 
County Courts, with the like, and all the Law and Practice under the New 

Equity and Bankruptcy Jurisdiction. 
Estate, Investment, and Auction Journal — a complete Record of Sales, 

with a Solicitors' Register of Land for Sale, and a Report of the Land 

and Investment Markets, &c. 
Court Papers. 
Correspondence of the Profession, on all Subjects and on all Sides of 

every question. 
Legal Obituary. — Memoirs of deceased Members of the Profession by 

E. Walford, Esq., F.S.A., Author of " The County Families," <fcc. 
N(yrE8 AND Queries on Points of Practice. 
The Law Libbaby. — Notices of New Law Books, &o. 
The Gazettes, copiously extracted. 
Advertisements of Sales, Estates, Money, Law Practices, &c. 

The " Law Times ^ is published in time for Saturday Morning's Mails. 
Sent post free direct from the Office, on payment of 275. for Six Months in 

ADVANCE. 

OFFICE : 10, Welling^ton-street, Strand, London, W.G. 



PRACTICE OF THE JjAW-^continued). 
The (Seventh) Edition of COX'S LAW and PRACTICE 

of JOINT-STOCK COMPANIES, with all the cases to the present time. By EDWARD 
W. COX, SerJeant-at-Law, and C. O'M ALLEY, Barrister-at-Law. Price 21«. 

SHOBTT'S LAW relating to LITERATURE and ART : 

embracing the Law of Copyright, the Law relating to Newspapers, the Law relating to 
Contracts between Authors, Publishers, Printers, Ac., and the Law of Libel, with the 
Statutes relating thereto. Forms of Agreement between Authors, Publishers, Ac., and 
Forms of Pleadings. By JOHN SHORTT, LL.D. of the Middle Temple, Esq., Barristeivat- 
Law. Price 2I& cloth. 

SAUNDERS'S LAW and PRACTICE of MUNICIPAL 

REGISTRATION and ELECTIONS, including the Practice of Municipal Election Petitions. 
By T. W. SAUNDERS, Recorder of Bath. Seoomd Edition, price 6s. 

HALL'S FORMS in COMMON LAW and CONVEY- 
ANCING, for the use of Attorneys and Solicitors. By W. C. HALL. Price 6s, 

HAL LI LAY'S ARTICLED CLERK'S HAND-BOOK. 

Fourth and Enlarged Edition, price 9s. cloth. 

ROLLIT'S LECTURE on the COURSE of READING for 

the FINAL EXAMINATION of the INCORPORATED LAW SOCIETY. By Dr. BOLLIT. 
Price *i$. All articled clertis should read ir. 

PATERSON'S PRACTICAL STATUTES of 1873, for the 

Bag or Pocket. With Notes and Copious Index. 12m6. price I2«. 6dL cloth; 14«. 6d. half- 
calf; 16«. 6dL calf. The years from' 1858 to 1873 also may be had. 

LEGAL MAXIMS, with lUustrations. ByG. F. WHARTON^ 

Esq., Attomey-at-Law. Price lOx. 6<f. 

COX'S ARTS of READING, WRITING, and SPEAKING. 

Letters to a Law Student By EDWARD W. COX, Serjean^a^Law. Second Edition. 
Price 6«. fid,' 

KEPORTS. 

The LAW TIMES REPORTS, of Cases in all the 

Courts. In octavo, every Saturday, in a wrapper, 32 pages, price !«.; in Monthly 
Parts, &s, 

GENERAL INDEX to the LAW TIMES REPORTS.— 

A GENERAL INDEX to the FIRST TEN VOLUMES of the NEW SEKIES of the LAW 
TIMES REPORTS. Price 7s. 6d. cloth ; 10s. 6d. half-calf. It comprises— I. Index to 
Plaintiffs; II. Index to Defendants ; III. Index to Subjects of Cases ; IV. Index to the 
Statute Law from 1860 to 1864; also, a Table of Contemporary Reports. Also, A 
GENERAL INDEX to the SECOND TEN VOLUMES (Vols. XL to XX). Price 8& 6dL 
cloth ; lOs. 6d half-calf. 

REPORTS of MARITIME LAW CASES containing the 

decisions of the Courts of Law and Equity in the United Kingdom, the Culonies, and the 
United States. Edited, with Noteo, Ac., by J. P. ASPINALL, B.A., Barrister-at-Law. 
Vol. I. (N.8.), part Vlfl., completinfr the volume, price 6s. 6d. (published Quarterly.) 
This is a continuance of the Maritime Law Cases placed under responsible editorship, and 
will be cited as '^Aspinairs Maritime Cases'* (Asp. Mar. Cas.). The Vols, of the First 
Series may be bad complete in 3 vols., half-bound, price 5^. 6s. for the set, or any single 
vol for 21 2s. 

REPORTS of MAGISTRATES, MUNICIPAL, and PARISH 

LAW CASES, as decided by all the Courts. Edited, with Notes, &c, by E. W. COX, 
SerJeant-at-Law, Recorder of Portsmouth. Quarterly, price bs. Sd. Vols. I. to VII., in 
half-calf, at 25s. each. Vol. VIII., part IV. just issued. 

REPORTS of COUNTY COURTS EaUITT and RANK- 

RUPTCY CASES decided in all the Courts. In Quarterly Parts, price As. each. 

REPORTS of all the CASES decided by all the Courts on the 

LAW of JOINT SI'OCK COMPANIES. Parts L to XU. price 6s. 6<1 each ; Vols. 
I. to v.. containing all tlie oases from 1864 to 1872, price, in half-calf, 22. 2s. each. 

CRIMINAL LAW CASES, decided by the Courts of Appeal, 

in England and Ireland, the Superior Courts, the Central Crimhial Court, and at tho 
Assises. By E. W. COX, Seijeantat-Law, Becorder of Portsmouth. About four Parts 
per annum, at 6s. %d. each. All the back vols., in parts and bound, may now be had. Vol. 
XlLpart 
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